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“If we are to keep our 
democracy there must be 
one commandment: ‘Thou 
shall not ration justice,’ ”— 
Judge Learned Hand. 
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Prenatal Injury Actions 





Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


“WW HEN these ghosts of the past stand 
in the path of justice clanking their 
medieval chains the proper course for the 
judge is to pass through them undeterred.” 
(Lord Atkin, in United Australia, Ltd. v. 
Barclay’s Bank, Ltd., A. C. 1, 29.) 


The right of an infant to maintain an 
action for damages on account of injuries 
received before the date of birth raises 
many serious legal as well as_ practical 
problems. In the past couple of years, the 
problem has been carefully considered by 
the courts of various jurisdictions, indicat- 
ing a trend toward relaxing of the judicial 
reluctance to recognition of such causes of 
action, albeit the right appears limited to 
an unborn viable child capable of existence 
independently of the mother. 


The most recent case—and perhaps the 
most important, in view of the court’s stud- 
ied treatment of the situation—is Hoods v. 
Lancet (20 Neciicence Cases 180, 303 N. Y. 
349) decided by the New York Court of 
Appeals on December 6, 1951. Of signifi- 
cance is the fact that for 30 years, since 
Drobner v. Peters (232 N. Y. 220), it had 
been the decisional law of New York that 
an infant had no right to recover damages 
for prenatal injuries. Factually, it appears 
that while the infant was in his mother’s 
womb during the ninth month of her preg- 
nancy, he sustained, through the alleged 
negligence of the defendant, such serious 
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injuries that he was born permanently 
maimed and disabled. The lower courts 
granted the motion to dismiss, feeling bound 
by Drobner v. Peters, although the appellate 
division noted the obvious injustice of the 
rule and pointed out a contrary judicial 
trend in Canada and some of the states. 


On appeal, the court stated: “The precise 
question for us on this appeal is: shall we fol- 
low Drobner v. Peters, or shall we bring the 
common law of this State, on this question, 
in accord with justice?” The court then 
pointedly noted that Drobner v. Peters 
should be read and examined against a 
background of history and of the legal 
thought of its time and of the 30 years 
that have since elapsed. Old English, Irish 
and United States court decisions were 
reviewed, all of which tended to reject such 
suits. However, tracing the development in 
this country, the court acknowledged that 
a trend for more just treatment commenced 
with the dissent in the Illinois case of 
Allaire v. St. Luke’s Hospital (184 Ill. 359), 
in which it was strongly suggested that a 
“child viable but in utero,” if injured, 
should after birth be permitted to sue. 
This trend continued after the Wisconsin 
court in Lipps v. Milwaukee Electric Railway 
& Light Company (164 Wis. 272) stated that 
it was restricting its holding of nonrecovery 
to a nonviable child. 


The essence of the defense, in the view 
of the New York court, is that there is no 
New York decision in which such a claim 
has been enforced. But, said the court, “we 
act in the finest common-law tradition when 
we adopt and alter decisional law to pro- 
duce common-sense justice.” It also put 
aside the argument that the change should 
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come from the legislature, not the courts, 
the basis for a dissenting opinion, herein- 
after noted. 


The other reasons for dismissal were ef- 
fectively disposed of, as follows: 


“Two other reasons for dismissal (be- 
sides lack of precedent) are given in Drobner 
vy. Peters (supra). The first of those, dis- 
cussed in many of the other writings on the 
subject herein cited has to do with the 
supposed difficulty of proving or disproving 
that certain injuries befell the unborn child, 
or that they produced the defects discov- 
ered at birth, or later. Such difficulties there 
are, of course, and, indeed, it seems to be 
commonly accepted that only a blow of 
tremendous force will ordinarily injure a 
foetus, so carefully does nature insulate it. 
Jut such difficulty of proof or finding is 
not special to this particular kind of law- 
suit (and it is beside the point, anyhow, 
in determining sufficiency of a pleading). 
Every day in all our trial courts (and before 
administrative tribunals, particularly the 
Workmen’s Compensation Board), such is- 
sues are disposed of, and it is an inadmis- 
sible concept that uncertainty of proof can 
ever destroy a legal right. The questions 
of causation, reasonable certainty, etc., which 
will arise in these cases are no different, 
in kind, from the ones which have arisen 
in thousands of other negligence cases de- 
cided in this State, in the past. 


“The other objection to recovery here is 
the purely theoretical one that a foetus in 
utero has no existence of its own separate 
from that of its mother, that is, that it is not 
‘a being in esse’. We need not deal here 
with so large a subject. It is to be re- 
membered that we are passing on the suffi- 
ciency of a complaint which alleges that 
this injury occurred during the ninth month 
of the mother’s pregnancy, in other words, 
to a viable foetus, later born. Therefore, 
we confine our holding in this case to pre- 
partum injuries to such viable children. Of 
course such a child, still in the womb is, 
in one sense, a part of its mother, but no 
cne seems to claim that the mother, in her 
own name and for herself, could get dam- 
ages for the injuries to her infant. To 
hold, as matter of law, that no viable foetus 
has any separate existence which the law 
will recognize is for the law to deny a 
simple and easily demonstrable fact. This 
child, when injured, was in fact, alive and 
capable of being delivered and of remaining 
alive, separate from its mother. We agree 
with the dissenting Justice below that ‘To 
deny the infant relief in this case is not 
only a harsh result, but its effect is to do 
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THIs ISSUE IN BRIEF 


On August 24-27, 1952, the Twelfth 
Annual Convention of the Federation 
of Insurance Counsel was held in 
Chicago, Illinois. Believing that the 
papers presented at that time will be 
of interest to our readers, the JouRNAL 
is reproducing them in this issue, be- 
ginning at page 583. For other con- 
vention news, see page 645. 


| Is it possible for a Nebraska insurance 
company to include its officers in a 
| retirement plan under which all em- 
ployees were to be eligible? See the 
case of Ledwith v. Bankers Life Insur- 
| ance Company of Nebraska, digested 
| at page 650. 
8 


In “Recent Opinions of Attorneys 
General,” beginning at page 634, is 
| discussed the problem of whether or 
| not a financial institution in Nevada 
| may provide life insurance free of 
charge to mortgagors with whom it 
| has dealings. | 





reverence to an outmoded, timeworn fiction 
not founded on fact and within common 
knowledge untrue and unjustified.’ (278 
App. Div. 913, 914.) 

“The judgments should be reversed, and 
the motion denied, with costs in all courts.” 


HE following statements in the dissent- 
ing Opinion are also pertinent as pointing 
up the collateral problem which will result: 


“T agree with the view of a majority of 
the court that prenatal injury to a child 
should not go unrequited by the one at 
fault. If, however, an unborn child is to 
be endowed with the right to enforce such 
requital by an action at law, I think that 
right should not be created by a judicial 
decision on the facts in a single case. Better, 
I believe, that the right should be the 
product of legislative action taken after 
hearings at which the Legislature can be 
advised, by the aid of medical science and 
research, not only as to the stage of gesta- 
tion at which a foetus is considered viable, 
but also as to appropriate means—by time 
limitation for suit and otherwise—for avoid- 
ing abuses which might result from the 
difficulty of tracing causation from prenatal 
injury to postnatal deformity. 


“When, in England, the right—unknown 
to the common law—was created which 
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permitted suit to recover damages for neg- 
ligently causing the death of a human being, 
it was accomplished by legislative action. 
In our own jurisdiction a similar right of 
action—carefully limited as to time and by 
other measures to prevent abuse—has long 
been the subject of statute law adopted by 
the process incident to statutory enactment. 
That same process, in my opinion, is pecu- 
liarly appropriate for the solution of the 
problem now before us where unknown 
factors abound.” 


Thus, Drobner v. Peters has been overruled 
and no longer is the judicial law of New 
York. 

Prior to this case, the appellate courts 
of other states had also recognized the 
existence of a cause of action. In Scott v. 
McPheeters (33 Cal. App. (2d) 629), the 
court of appeals allowed the action to pro- 
ceed, but reliance was made upon a Cali- 
fornia statutory provision to the effect that 
“a child conceived, but not yet born, is to 
be deemed an existing person, so far as 
may be necessary for its interests in the 
event of its subsequent birth.” More in 
point is the decision of first impression by 
the Supreme Court of Ohio in the case of 
Williams v. The Marian Rapid Transit Inc: 
(152 Ohio St. 114) decided in 1949, in which 
the right to maintain the action was per- 
mitted without statutory authority, as such, 
although the supreme court relied upon the 
provision in the Ohio Constitution that 
“all courts shall be open, and every person, 
for an injury, shall have remedy by 
due course of law.” 


Implicit in this constitutional reference is 
that at the time of the injury the infant must 
have been a “person.” In the opinion, the 
court used this language: 


“ 


at the time of the injury the child 
concededly was so far matured that it had 
reached the period of viability, such a stage 
of development that the death of the mother 
could not have deprived it of life.” 


The highest courts of the states of Min- 
nesota, Georgia and Maryland have recently 
recognized the infant’s right to a cause of 
action, and as far back as 1933 the Supreme 
Court of Canada promulgated a similar rule. 
See Veckennes v. Corniea (17 NEGLIGENCE 
Cases 287, 229 Minn. 365); Tucker v. Car- 
michael (208 Ga. 201); Damasiewicz v. Gor- 
such (79 Atl. (2d) 550); and Montreal 
Tramways v. Leveille (4 Dom. L. Rep. 337). 
Also, in New Jersey a strong five-to-ten 
dissent written by the chief justice unsuc- 
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cessfully urged the same view in the case 
of Stemmer v. Kline (128 N. J. L. 455). Fur- 
ther, Prosser on Torts, at page 190, states: 


“All writers who have discussed the 
problem have joined in condemning the ex- 
isting rule, in maintaining that the unborn 
child in the path of an automobile is as much 
a person in the street as the mother, and 
urging that recovery should be allowed 
upon proper proof.” (See 50 Michigan Law 
Review 166-167.) 


T WAS against this judicial background 

that the New York court said: “What, 
then, stands in the way of a reversal here? 
Surely, as an original proposition, we would, 
today, be hard put to it to find a sound 
reason for the old rule.” Further, said the 
court, “rules of law on which men rely in 
their business dealings should not be 
changed in the middle of the game, but 
what has that to do with bringing to justice 
a tort-feasor who surely has no moral or 
other right to rely on a decision of the 
New York Court of Appeals?” And, quot- 
ing from Funk v. U. S. (290 U. S. 371, 382), 
the court noted that “while legislative bod- 
ies have the power to change old rules of 
law, nevertheless, when they fail to act, it 
is the duty of the court to bring the law 
into accordance with present day standards 
of wisdom and justice rather than ‘with some 


,” 


outworn and antiquated rule of the past’. 


That this judicial.trend will gain momentum 
cannot be doubted. Accordingly, col- 
lateral questions must be considered, in- 
cluding the possibility that legislative action 
may be needed to resolve some of the more 
practical problems implicit in this type of 
litigation. Since, as of now, the cause of ac- 
tion is conditioned upon the existence of 
a “viable” infant, there is a need for some 
definite time standard as to when the infant 
is to be considered viable. Obviously, there 
will be conflicting medical testimony as to 
when a “person” comes into being within 
the scope of these decisions. Is it five or 
six months, or some prior or later month? 
Also, the medical testimony and other proot 
cannot but be a matter of considerable 
speculation, even assuming viability at the 
time of the alleged tort, as to whether such 
tort was the proximate cause of the injury 
disclosed after birth or the cause of death 
after viability but at or before birth. Fur- 
ther, as this trend continues, the question 
will arise whether the test should be via- 
bility at the time of the alleged tort, or 
whether a cause of action should arise after 
viability even though the tort occurred prior 
thereto. (Continued on page 582) 
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Plan Insurance for Oklahoma 
Conservation Employees 


A recommendation that the Oklahoma 
Planning and Resources Board be author- 
ized to carry workmen’s compensation in- 
surance on its employees will be submitted 
to the next session of the Oklahoma Legis- 
lature. Approval of the recommendation, 
made by Donald E. Stauffer, director of the 
board’s division of forestry, was given by 
the Committee on Conservation of the state 
legislature at a meeting August 25. 


State Legislation Resume 


During the year 1952, there have been a 
greater number of states holding legislative 
sessions than usual for an even-numbered 


year. Arizona and Michigan convened in 
annual rather than biennial sessions, raising 
to 11 the number of states holding regu- 
larly scheduled sessions: Arizona, Ken- 
tucky, Louisiana, Massachusetts, Michigan, 
Mississippi, New Jersey, New York, Rhode 
Island, South Carolina and Virginia. The 
legislatures of California, Colorado and Mary- 
land met in “budget and revenue” sessions, 
and special sessions were called in the states 
of California, Delaware, Idaho, Nebraska 
and Utah. The 1951 sessions of Georgia 
and Missouri were carried over into 1952. 


During the meetings of the various legis- 
latures, we have attempted to provide to 
our readers an up-to-date summary of the 
insurance bills enacted into law; and to 
include, subject to space limitations, the gist of 
important bills as they were introduced. 

The adjournment of the Louisiana Legis- 
lature on July 10, marked the end of the 
scheduled 1952 state legislative activity. 

This month, and in subsequent months, 
we will give a brief résumé of the insurance 
legislation enacted in the various states. 


What the Legislators Are Doing 
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Arizona . . . Chapter 68 amended the 
Motor Vehicle Financial Responsibility Act 
to include chauffeurs within the definition of 
an “operator”; to exempt employee drivers 
of owned, operated or leased vehicles from 
the security requirements and suspension 
provisions of the act; and to broaden tlie 
requirements upon a person involved in an 
accident before restoration of privileges. 


The other two enactments of the Arizona 
Legislature concern the Public Employees 
Retirement Act of 1948. The first is House 
Concurrent Resolution No. 4, which directs the 
repeal of the act to a public vote in the No- 
vember general election. The other is Chapter 
47 of the 1952 laws, which appropriates the 
sum of $8,453,253 to activate the 1948 act on 
July 1, 1953, if the voters fail to repeal it, 
and also provides for the return of em- 
ployee contributions if the act is repealed. 


California . . . California passed no in- 
surance laws. The State Senate, however, 
entered the highly controversial issue of the 
granting of credit for insurance ceded to 
Lloyd’s of London, The first of two resolu- 
tions censured the insurance commissioner’s 
action in Bulletin 128, which stated that, 
effective December 31, 1952, reinsurance 
ceded in Lloyd’s should be subject to the 
same standards as other alien reinsurance 
in the determination of credit. The legis- 
lators requested a postponement of the 
effective date. Subsequently the commis- 
sioner issued Bulletin 128-A, which post- 
poned the action until December 31, 1953, 
on reinsurance ceded to Lloyd’s under con- 
tracts effective prior to July 1, 1952. The 
Senate then passed a new resolution, re- 
scinding the first, commending the commis- 
sioner for his latest action and requesting 
Senate and Assembly financial committees 
to cooperate with the commissioner in in- 
vestigating the need for further legislation. 
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Colorado . . . Colorado passed no in- 
surance laws. 


Georgia . . . Three laws relating to 
insurance were passed in Georgia. Act 521 
authorized the purchase of group insurance 
for employees of Fulton county on a split- 
premium basis. Act 731 provided for the 
licensing of domestic and foreign insurance 
companies and fraternal benefit societies. 
Following the enactment of Act 731, Act 
864 expanded the law which exempted the 
securities of domestic insurance companies 
from the 10 per cent investment limitation 
to apply also to the securities of insurance 
companies licensed in the state. 


Kentucky . . Changes in the regula- 
tions on the filing of insurance rates with 
the Kentucky insurance commissioner were 
made by S. B. 180. The unemployment com- 
pensation insurance statutes were amended, 
and weekly and maximum benefit payments 
were raised by H, B. 145. 


Louisiana . . . Louisiana, the last state 
to convene this year, holding its opening 
session May 12, passed a number of laws 
relating to insurance. These laws have 
been reported in the July and August issues 
of the INsuRANCE LAW JourNAL. A brief 
description of their subject matter is included 
here: Act 7 made the bonds of biparish 
bridge and ferry authorities legal investments 
for insurers. Act 34 provided for the revo- 
cation of foreign or alien insurers’ licenses 
without notice or hearing in certain in- 
stances, Act 35 subjected agents, solicitors 
and brokers to unfair trade practices in- 
vestigation. Act 37 removed the approval 
of the insurance commission requirement on 
the rate-fixing duties of the casualty and 
surety insurance division. 


Act 52 created a stringent Motor Vehicle 
Financial Responsibility Law. Act 104 re- 


quires the furnishing of copies of written 


statements in accident cases to their maker. 
Act 117 exempts pensions and annuity pay- 
ments from debt liability. Act 139 rewords 
the statute on the rights of beneficiaries of 
life and annuity contracts. Acts 147, 148 and 
149 impose written examinations on first- 
time applicants for agents’, brokers’ or 
solicitors’ licenses. Act 155 permits regis- 
tered policy deposits of life insurers to be 
made with approved banks instead of the state 
treasury. Acts 172 and 173 remove minor 
ambiguities in the definitions of industrial 
life insurance and service insurance. 


Act 178 extends to two years the begin- 
ning of the incontestability period for in- 
dustrial insurance. Act 204 brings state, 
parish and municipal employees under fed- 
eral social security, Act 295 revises the 
valued-policy clause of the standard fire 
insurance policy. Act 308 creates a commis- 
sion to study the employers’ liability act. 
Act 322 raises the medical expense limit for 
workmen’s compensation injuries to $1,000. 
Act 338 authorizes group medical, surgical 
and hospital benefits for school employees 
and their dependents. Act 361 authorizes 
liability coverage up to $100,000 on clerks 
of judicial district courts and their deputies. 
Act 370 permits state institutions to secure 
insurance by bid for two-year periods. Act 
417 requires the payment of claims of em- 
ployees of the insured within 60 days on 
other than life, health and accident policies. 


Act 443 permits insurers not doing busi- 
ness in the state to make mortgage loans 
there. Act 453 extends the authorization of 
financial institutions to procure group life 
insurance on borrowers and investors. Act 
508 permits minors’ funds to be invested 
in life and endowment insurance and in 
annuities. Act 523 authorizes group life 
insurance for employees of political sub- 
divisions. Act 532 includes occupational 
disease benefits under the employers’ lia- 
bility laws. 


A REPORT TO THE READER————— 


Difficult questions of damages are bound 
to arise, as well as questions of contribu- 
tory negligence of the parents. Thus, al- 
though the general rule precludes imputing 
negligence, it may be that a different rule 
should prevail in this type of case. Further, 
is it possible the child may maintain a cause 
of action against one or both of the parents? 
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Wrongful death actions are also involved 
in this whole problem. 


There are, no doubt, many other collateral 
questions requiring delicate and judicious 
handling. However, as a matter of funda- 
mental justice, there should be no quarrel 
with the basic result of this judicial trend. 
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The NAIC and State 


Department Functions py wave o. MARTIN, Jr. 


Mr. Martin’s paper and those 
following were presented at 
the Twelfth Annual Convention 
of the Federation of Insurance 
Counsel on August 25—27, 1952 


7OU who are gathered here, as practi- 

tioners of insurance law, and myself, 
both as an individual insurance commis- 
sioner and as president of the National 
Association of Insurance Commissioners, 
do have many common interests. In pre- 
paring to make some contribution to your 
activities here, I have attempted to bring 
you a twofold message. 


First, I shall endeavor to point out to you 
the significance of the National Association 
of Insurance Commissioners and what it 
means to you. Also, I shall endeavor to 
paint for you a picture of the activities of 
your state insurance commissioners and 
what they can mean to you. 


It is my thought that if you understand 
the significance and the functions of the im- 
portant NAIC and your state insurance 
departments, you will be in a position to 
utilize their facilities in the practice of your 
profession to the fullest possible extent. So, 
let us first look at that extremely important 
long-established organization known as the 
NAIC. 

The declared objectives and purposes of 
the organization are set forth, in part, in 


Federation of Insurance Counsel Convention 


Insurance 


the constitution which governs the group. 
There it is stated that the objectives of the 
NAIC are to promote uniformity in legisla- 
tion affecting insurance, to encourage uni- 
formity in departmental rulings under the 
insurance laws of the several states and to 
gather information that will be of value to 
insurance supervisory officials in carrying 
out their duties. And one of the most im- 
portant functions of the organization is to 
establish ways and means of better protect- 
ing the interests of insurance policyholders. 


In addition to these formal aims, and of 
extreme importance to you, the association 
serves as a sort of clearing house for the 
thinking and planning of insurance super- 
visory officials throughout the nation. 


It makes possible periodical “round table 
discussions” at which insurance supervisory 
officials meet; and when the occasion re- 
quires it, they meet in conjunction with 
representatives of the industry, the federal 
government and other interested individuals 
or groups. It affords an opportunity for all 
who are interested in this important busi- 
ness to work cooperatively upon both in- 
dividual and mutual problems. Thus, you 
can see that a problem which any insurance 
commissioner from any state may have, can 
and does contribute frequently toward the 
solution of national insurance problems. 


Additional outstanding functions and 
achievements of the NAIC include the all- 
important and highly efficient method of 
examining insurance companies and report- 
ing on the results of these examinations, 
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Mr. Martin is Secretary of State and Insur- 


ance Commissioner of the State of Louisiana. 


He is also serving as president of the Na- 


tional Association of Insurance Commissioners 


the establishment of a system of valuation 
of securities, and a constant and determined 
effort to continue to preserve the regulation 
and taxation of the business of insurance 
by the states. 


So, if you will think for a few moments 
of the objectives and functions which I have 
outlined, you can fully envision the many 
instances in which your interest and ours 
lie along parallel lines. 

Practically all the functions of the NAIC 
resolve themselves into the problem of more 
adequately regulating the business of insur- 
ance in the public interest and in providing 
the ultimate in insurance protection and 
service for the policyholders. And, in the 
final analysis, your work on behalf of your 
insurance clients must necessarily resolve 
itself into an effort to obtain for them the 
best possible service and the greatest pro- 
tection from their policies. 


Let us look at some instances in which 
we are both working in the same direction 
toward the same end. 


When you represent a client in a lawsuit 
against an insurance company, which might 
arise out of a claim on a policy, you would 
first want to know the value of the claim 
and your chances of recovering a judgment 
and having it satisfied. You would want 
to see the financial condition of the com- 
pany. This information is readily available 
to you, partly through the efforts of the 
NAIC and partly through the efforts of the 
local insurance commissioners of the vari- 
ous states. 


By cooperative action among the commis- 
sioners through the NAIC, examination re- 
ports of companies are made and filed in 
the various insurance departments which 
readily disclose, accurately and effectively, 
all information which you will need regard- 
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ing the financial structure and condition of 
a particular company. If you will study 
not only the examination reports but the 
annual statements of insurance companies 
which the insurance departments require, 
and the national association has sponsored, 
you will find there a wealth of information 
which proves of inestimable value to you. 

When a client has an investment problem 
and you are anxious to determine, in his 
interest, the soundness of an investment ot 
capital in an insurance company, you will 
find the same ready information in the 
commissioners’ offices. 


As a result of the understanding of the 
sources of this information and the utiliza- 
tion of it, you should have no difficulty in 
quickly determining and resolving questions 
of solvency for payment of judgment and 
attractiveness of investment of capital in 
established insurance companies. 


Pursuing the lawsuit a little further, there 
is the question of service of process. Proper 
and adequate service of process is, as we 
all know, vital in every lawsuit and, here, 
I call your attention to the work of the 
NAIC in fostering uniform legislation pro- 
viding for a method of service, such as that 
which is given in the Uniform Unauthor- 
ized Insurance Service Act. 

Here is a service I point to with par- 
ticular pride. 


In representing your clients in making 
investments generally, not only in insurance 
companies, but in stocks, bonds and securi- 
ties of all kinds, if you are not already 
familiar with it, I should like to introduce 
to you a most valuable publication of the 
NAIC. It is entitled Valuation of Securittes 

The association has established a perma- 
nent agency to evaluate stocks, bonds and 
securities in which insurance companies’ 
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earnings are invested so that the true value 
of such securities may be determined and 
the stability of investments assured. It 
covers many types of investments that your 
clients might consider, and I am sure you 
will find it to be of great value. It is used 
not only by departments in connection with 
insurance company investments but by in- 
vestment firms in virtually all the 48 states. 
It has become the “bible” of insurance com- 
panies in determining the safety of invest- 
ments of all kinds. 

In the fields of regulation, not easily 
coped with on an individual state basis, 
the NAIC has been, and is, performing in- 
valuable service to you and your clients. 
The NAIC has fostered, for instance, uni- 
form legislation regarding unauthorized in- 
surance companies. 

Through this legislation, the policyholder, 
your client, is provided with a method by 
which suit may be instituted against an 
unauthorized company in a given state. 


In other ways, not always quite so ob- 
vious, the NAIC provides and has assisted 
in providing facilities for better and quicker 
For instance, in the case of de- 
posits, it is interesting to note that practi- 
cally all states require deposits of author- 
ized companies to be made with the state. 
This is to assure the speedy payment of 
judgments obtained, either in the state in 
which the action is brought or in the com- 
pany’s home state. 


service, 


Clients will seek advice from you as to 
what insurance coverage they need and 
where it could be best obtained before pro- 
ceeding with some undertaking involving 
a substantial risk. These cases might arise 
in construction ventures where property 
damage insurance is needed or in industry 
ventures where both property damage in- 
surance and liability and fidelity insurance 
In cases where purely 
personal coverage for life, health and acci- 
dent is involved, advice may be sought as 
well with respect to estate planning, and 
in all such cases, a lawyer would be inter- 
ested primarily in determining what cover- 
ages may and may not be granted under 
the law. 


In all these fields, the NAIC has worked 
to promote uniform laws and regulations 
affecting the coverage granted by limiting 
the restrictions which may be placed in the 
policy. The association has also promoted, 
advocated and obtained some uniformity 


coverage is needed. 
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with respect to minimum provisions in in- 
surance policies for the protection of the 
assured. 


Also, when the coverage has been deter- 
mined, you will find that the NAIC has 
sought and secured the enactment of rating 
laws which were adopted by many states 
materially affecting policyholders — your 
clients. 


Here is another important field in which 
the services and functions of the NAIC and 
the state departments affect you greatly. 


A client comes to you requesting that you 
organize an insurance company. In this 
instance you will feel the impact of the 
NAIC about as forcefully as in any phase 
of regulation, The organization has long 
promoted uniform laws regarding the organ- 
ization of insurance companies. The asso- 
ciation, through the local commissioners and 
the state legislatures, has aided you ma- 
terially in this phase of your work. 


The requirements for qualification in the 
various states have been made more uni- 
form as to all basic points. Therefore, you 
can be reasonably sure that if you qualify 
your company under any modern statute, 
it very probably can operate in all 48 states. 
This, I believe, is an outstanding service to 
you as well as to your clients. 


Even in the case of qualification of an 
already existing company, the influence of 
the NAIC through the state insurance de- 
partments is felt again. Over a long period 
of years, the efforts of the association and 
the commissioners have resulted in the en- 
actment of legislation which is substantially 
similar in all states, and if you have had any 
experience in this field, I am sure you can 
appreciate the benefit of this major improve- 
ment and simplification of individual state 
qualification requirements. 


Other problems which your client may 
present for your consideration include the 
approval of policy forms in any particular 
state, the determination of tax liabilities, the 
requirements for limitations upon invest- 
ments, etc. 


In practically every such instance, you 
will find that some activity of the NAIC 
has played an important part in the drafting 
of the statutes or the rules and regulations 
with which you deal. 


In the case of policy form approvals, uni- 
form minimum standard requirements have 
been advocated by the NAIC, and in many 
states have been adopted. In addition, guides, 
such as the ones prepared for the health 
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and accident business, have been approved 
and adopted by the association, and the 
rules contained in them will control the 
approval of the policy form. 

With regard to tax matters, the con- 
stant consideration by the NAIC of taxing 
problems—and the interchange of ideas be- 
tween state commissioners—has resulted in 
the adoption of statutes which contain the 
same or similar language in which items, 
such as gross premiums, refunds to policy- 
holders, dividends, etc., are included. Con- 
sequently, the definition of these terms and 
their application are very nearly identical 
in all states, and this simplifies your re- 
search and work to a considerable extent. 


On the question of acquisition and reten- 
tion of investments, the NAI’s activities 
have not only resulted in substantially uni- 
form laws in the several states, but have 
led to the establishment of confidence on 
the part of each commissioner for his fellow 
commissioners. This eliminates many prob- 
lems, through acceptance by one commis- 
sioner of a fellow commissioner’s certification 
or prior determination of a matter of invest- 
ment by a company. Without the close 
associations made possible through the NAIC, 
such trust and confidence might be absent 
and many problems would be subjected to 
determination in not just one state, but 
in several. 


There is also the possibility—although, 
fortunately, rather remote—of the insurance 
counsel being called on to assist in the 
liquidation or rehabilitation of a company. 
In such an event, there is a multiplicity 
of problems, because the rights of the citi- 
zens of many,states are often directly 
involved. Here, the recommendations of the 
NAIC led to the enactment in many states 
of the Uniform Insurers Liquidation Act, 
and this is of material aid to any practicing 
attorney in the work of liquidation of an 
insurance company. 

I have enumerated some of the principal 
ways in which the NAIC is of significance 
to the insurance counsel. There are many 
others, and all are equally important. 


For example, there is the Guertin Com- 
mittee of the association, the chief function 
of which is to study and keep current the 
mortality tables, and the enactment of laws 
that are based on the tables. This work is 
of the utmost importance to all holders of 
life insurance policies, for the changes that 
are wrought in mortality tables by the ad- 
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vances of medical science, or any other 
agency, are directly reflected in reduced 
rates to the assured. 


The association is, at this time, Vitally 
interested in the enactment of a Uniform 
Agents Qualification Law. While our work 
on this has not yet been completed, cer- 
tainly its consideration of the matter has 
led to increased interest on the part of the 
individual commissioners, and has assisted 
individual states in securing appropriate 
legislation. 


It is also of interest to you that I per- 
sonally recognize fully that the right of the 
states—rather than the federal government 
—to regulate and tax the insurance business 
is a privilege, and one that must be care- 
fully handled if it is to remain a state right. 
We take the position that the states will 
be allowed to supervise the insurance busi- 
ness only so long as they are meeting fully 
and adequately the responsibilities that are 
entailed. 


I say with due consideration and de- 
liberation that the Federation of Insurance 
Counsel, the insuring public, the industry, 
and everyone concerned should pay a just 
tribute to the NAIC for the important role 
it has played in preserving for the states 
the right to regulate and tax the business 
of insurance. 


Before the ink had really dried in the 
decision of the now-famous South Eastern 
Underwriters case (U. S. v. South Eastern 
Underwriters Association, 5 Frre AnD CAas- 
UALTY Cases 194, 64 S. Ct. 1162) which held 
that insurance as presently conducted was 
“commerce” and as such was subject to federal 
regulation, the association began its unend- 
ing and effective fight to preserve regu- 
lation and taxation by the states. Through 
its efforts, uniform laws were presented and 
adopted by many states revising, improving 
and modernizing state regulatory laws. 


A program of improving laws, rules, regu- 
lations and administrative practices, under 
the helpful and guiding hand of the NAIC, 
continues steadily and effectively through- 
out the nation. There are in the mill today 
many statutes being considered for recom- 
mendation as uniform laws designed, as in 
the case of the Unfair Trade Practices Act, 
to meet the needs of the public in every 
respect possible from the state level. 


Before concluding, I should like to ask 
that at every opportunity you assist us in 
doing a better job wherever possible. We 
would like to receive your advice, your 
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council and your assistance on these many 
problems of mutual interest and concern. 


May I conclude by asking you to drop 
by your state insurance department some- 
time and look around at the different work 
that’s in progress. I am quite sure you 
would find the time well and advantage- 
ously spent. Get familiar with your insur- 
ance departments and the NAIC. It will 
help you, and in the long run, perhaps, you 
can help us. ' 


In the ultimate solution of the ever-pres- 
ent and threatening cloud on the horizon 
—the threat of encroachment on the rights 
of the states in the regulation of this all- 
important business—we need your help and 
understanding. Insurance was conceived 


and it thrived and prospered until today 
it is inseparably linked in the economy not 
only of the nation, but of practically each 
and every individual. All this, the business 
of insurance did without the supervision of 
the federal government and without central- 
izing control from Washington. 

Yes, one of the world’s most successful 
businesses achieved that success under state 
regulation and supervision. 

With our state departments and the in- 
fluential and effective NAIC, we can ade- 
quately and effectively continue to regulate 
the business of insurance in the public inter- 
est at the state level. 


Please help us keep it that way. 
[The End] 





Techniques Before Appellate Tribunals 


By HENRY M. GALLAGHER 


W HAT I SHALL SAY on the subject 
of techniques before appellate tribunals 
must necessarily be limited to the impres- 
sions I have formed during 35 years in gen- 
eral practice of law in a rural community 
and about seven years as chief justice of 
the Minnesota Supreme Court. I have 
had no experience as a trial judge, but I 
am convinced that in many respects the 
work of a trial judge is more difficult and 
more important than that of an appellate 
judge. 

I think it would be well if every lawyer 
could and would serve for a time, however 
brief, in some form of judicial capacity. 
Most judges know and appreciate the prob- 
lems of a lawyer, but few lawyers know 
the problems of a judge. I am sure that 
a better understanding of these problems 
would aid in a better relationship between 
the bench and the bar. 


I have on my office desk in plain view 
of my clients a small wooden plaque which 
this inscription: “There are three 
sides to every question—your side, the 
other fellow’s side and the right side.” I 
do not know the author of the inscription, 


be ars 
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but I do know that service in a judicial 
capacity impresses upon a man the truth- 
fulness of those words, and I am convinced 
that most judges and most courts try to 
find the “right side” in rendering their 
decisions. 


Problems of appellate practice are not 
peculiar to insurance law. However, the 
risks of loss have greatly increased during 
my years in the legal profession as our 
society has become more complicated and 
dynamic. The insurance industry has been 
constantly developing new forms of poli- 
cies to cover these risks, and practically 
every kind of activity is now covered by 
insurance. As a result, a very large pro- 
portion of trials and consequent appeals of 
today involve insurers, directly or indirectly. 

The first question that occurs in dis- 
cussing the subject is this: Why do we 
have appellate courts? 

In part, the answer to this question can 
be found in the history of our judicial sys- 
tem. The common law of writ of error and 
the appeal in equity were well established 
in the English judicial system long before 
the judicial procedures followed in this 
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country were established. Although the 
due-process-of-law provision of the federal 
Constitution does not include the right of 
appeal, the several states, as well as the 
Congress of the United States, have de- 
fined methods by which defeated litigants 
may secure further judicial consideration 
of their. problems. These provisions for 
appeals have been made, I believe, because 
the lawmakers of this country have been 
very anxious to see that the decision of 
every case involving the rights of its citi- 
zens is true and correct and just. Our 
legislators have been aware of the fact that 
the human mind, even the judicial mind, is 
fallible. They have recognized that trial 
judges, no matter how learned and skillful, 
may on some occasions be in error. They 
have recognized that public confidence in 
our judicial system is made more secure 
by established methods of judicial review. 
They reflect an awareness of the fact that 
conscientious trial judges are more confi- 
dent in the justice of the decision which 
they have reached when they know that 
the attorney for the losing party may per- 
fect an appeal from such decision if he 
feels that it is not in accord with the law. 
So it can be said that the well-established 
right to appeal rests not only upon sound 
historical precedent but also upon sound 
reason and understanding of human _ na- 
ture. 

There is a wide divergence in the various 
jurisdictions as to the methods of, and 
procedure for, appellate review. In a dis- 
cussion of the subject I can deal only with 
the general principles. Local statutes and 
rules of court must be consulted for methods 
and detail. There are some general con- 
siderations which will apply, I believe, in 
practically every jurisdiction, and it is these 
phases of appellate practice that I plan to 
discuss with you. 

I think it is just as important to know 
when not to appeal as it is to know how to 
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handle an appeal effectively when taken. 
Too many appeals are prompted by disap- 
pointment and chagrin. The mere fact 
that a case has been lost is not a sufficient 
reason for appealing to a higher court. It 
should be kept in mind that most trial 
judges are experienced, fair-minded and 
anxious to see justice accomplished in the 
cases over which they preside. In making 
their decisions they have the advantage of 
seeing the case develop from a neutral posi- 
tion. Their judgment, in most instances, is 
not affected by any feeling of friendship or 
fraternity for one side or the other. The 
effective trial lawyer, on the other hand, 
is naturally and properly filled with a great 
enthusiasm for the cause of his client. Par- 
ticularly during the heat of the trial, it is 
possible that the lawyer’s judgment will be- 
come somewhat colored because of his 
loyalty to his client and his laudable desire 
to win. Under such circumstances it is not 
safe for him to conclude that the trial judge 
was in error in every instance where a 
ruling was adverse. I do not mean to 
suggest that a lawyer should be slow to 
recommend an appeal where he feels that 
a ruling of a trial court was improper or 
where he feels that his client has been 
denied justice during the course of the 
trial. I intend merely to emphasize that 
the lawyer should try to be as objective as 
possible in reviewing the proceedings at 
the time of the trial in order to avoid the 
taking of an appeal which will result in 
added expense to his client without pro- 
ducing a constructive result. 


Once you have decided that your obliga- 
tion as an attorney requires you to perfect 
an appeal from the decision of the trial 
court, careful examination should be made 
of the statutes and the rules of the appel- 
late court to be sure that the appeal is 
taken properly. In most jurisdictions, the 
notice of appeal and appropriate service 
thereof will be jurisdictional. In some juris- 
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dictions the filfng of a suitable bond is juris- 
dictional. Even in states where the filing 
of an appeal bond is not jurisdictional, the 
effect of the appeal upon the entry and 
enforcement of judgment must be con- 
sidered. Many appellate courts are in- 
sistent that the rules and regulations pertaining 
to assignments of error, the form of the 
printing of briefs and records, and the 
proper and timely filing of these documents 
be complied with strictly. A local trial 
judge, with whom the practicing attorney 
in regular contact, will sometimes be 
more tolerant of procedural and technical 
errors in presenting a case than will an 
appellate court, and a good lawyer finds it 
very embarrassing to have some minor and 
technical omissions on his part called to the 
attention of the entire bar by a critical 
reference in the permanent decisions of the 
highest appellate court of the state in which 
he practices. 


1S 


It is of equal importance properly to pre- 
pare the record on appeal. The preparation 
of a record on appeal really commences 
when the case is being tried. It is a general 
principle that an appellate court will con- 
sider only such questions as were raised 
and reserved in the lower court. This 
general principle can be illustrated in many 
ways. The ruling of a trial court on the 
admissibility of evidence will generally be 
sustained unless a proper objection is made 
to the admission of such evidence. Unless 
appropriate exception is made to an erron- 
eous instruction of law given by the court 
to the jury, it is useless to complain about 
the matter on appeal. An instruction, even 
though erroneous, becomes the law of the 
case and is binding upon the parties to the 
case unless timely and appropriate excep- 
tion is taken to the giving of an instruction. 
In most instances the reversal of a trial 
court on the grounds of misconduct of 
counsel cannot be expected unless timely 
exception is taken at the time of the trial 
and, in some instances, unless appropriate 
remedial action has been suggested by the 
attorney for the offended litigant. Finally, 
many objections taken at the time of the 
trial may be treated as waived unless they 
are specifically assigned in a motion for 
a new trial. 


Except in those rare cases where the ap- 
pellate court is considering a case de novo, 
it is dependent upon the record of the pro- 
ceedings in the lower court for the facts 


upon which its decision must rest. There 
are exceptions to this general principle 
that lie within the field of judicial notice, 
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but for the most part an appellant must 
base his hopes fér a reversal upon the rec- 
ord, Therefore, the appellate lawyer must 
be sure that all of the pleadings, the tran- 
script of the testimony of the witnesses, 
the exhibits introduced at the time of the 
trial, the instructions requested by counsel 
and given or refused by the court, the mo- 
tions and rulings made during the course 
of the trial and in the proceedings taking 
place between the time of the trial and the 
time of the appeal are included in the rec- 
ord which is prepared for, and transmitted 
to, the appellate court. Under the rules of 
many appellate courts it is possible to brief 
and condense the record and to eliminate 
material that is irrelevant to the issues raised 
by appeal. These methods of presentation, 
designed to reduce the expense of appeals 
and relieve the burdens of appellate judges, 
will, of course, be adopted; but it must 
be kept in mind that essential data should 
not be eliminated from the record even in 
the interests of brevity. 


The appeal having been taken properly 
and the record of the proceedings in the 
lower court having been adequately pre- 
pared, consideration must now be given to 
the preparation of a forceful brief. You 
have heard the phrase “go for the jugular 
vein.” It is especially applicable to your 
brief and argument on appeal. If one case 
doesn’t have a basic issue, if it doesn’t 
have a “jugular vein,” the appeal should not 
be taken in the first instance. If the case 
does have a basic and important issue, con- 
centrate your power on it and avoid wast- 
ing energy on the unimportant and minor 
errors which might have occurred during 
the course of the trial but which will not 
support a reversal. 


In your effort to locate the “jugular vein” 
of the case so far as the appeal is con- 
cerned, there are a few things which should 
be kept in mind. Ordinarily, an appellate 
court will not reverse because of a finding 
of fact if it has some support in the evi- 
dence. The appellate judges will feel that 
the jury or the trial judge, having observed 
the case first hand and having heard the 
witnesses speak from the witness stand, is 
in a better position to decide questions of 
credibility than appellate judges removed 
by time and space from the actual scene of 
the controversy. The inflection of a voice 
or a fleeting change of facial expression can 
sometimes convey more meaning, some- 
times better separate that which is true 
from that which is false, than the cold 
transcript of the testimony. 
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Rulings of a discretionary nature should 
not be argued at length. If a ruling on the 
admissibility of evidence, the manner of 
examination of a witness or the general con- 
duct of the trial is within the class of 
discretionary rulings, no purpose is served 
by arguing on the appeal that the trial 
court should have ruled otherwise. In con- 
trast, if the trial court has, over appropriate 
objection, instructed the jury erroneously 
concerning the law relating to a basic issue 
of the case, the appellate court will prob- 
ably order a new trial if you can establish 
in the judges’ minds that the law as given 
by the trial court to the jury was, in fact, 
incorrect. 


In preparing the statement of facts, an 
experienced appellate lawyer will avoid mak- 
ing assertions which are not supported by 
the record. He will try to give an ob- 
jective and dispassionate analysis of the 
facts. When he does so, the appellate 
court will be more inclined to give serious 
consideration to his appeal, because it will 
appreciate that he has considered the mat- 
ter in a careful and scholarly manner. A 
fair presentation of the facts is also of 
assistance to the lawyer himself, because 
such a statement makes it easier for him 
to seize the basic and important issues on 
the appeal. 


The brief will necessarily include ref- 
erence to the authorities—decisions and 
textbooks. In the ordinary case a prece- 
dent will not be of much assistance to 
the appellate court in reaching a decision, 
unless it has a direct application to the 
problem being raised by the appeal. The 
selection of a few isolated phrases or of 
general language from a previous decision 
is just about useless. The doctrine of stare 
decisis is applicable only with respect to 
prior decisions in the same _ jurisdiction 
where the appeal is presented Consequent- 
ly, decisions from other jurisdictions, al- 
though directly in point, are of a persuasive 
value only. While it is entirely proper and 
good technique to call decisions from other 
jurisdictions to the attention of the ap- 
pellate court, it is not wise to place un- 
limited confidence in the rules enunciated 
in such decisions. The court of the juris- 
diction in which your appeal is taken 
might have its own ideas on the subject, 
and they might very well be different 
from those of the author of the decision 
upon which you rely. 


Appellate courts are placing increasing 
reliance upon the rules appearing in the 
restatement of law developed by the Ameri- 
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can Law Institute. In everycase involving 
a pure point of law, it is wise to check the 
law of the restatement and give proper 
consideration to the rule where the question 
has not been clearly decided in the juris- 
diction where you are taking the appeal. 
In selecting precedent and authority, care 
should be taken to state the holding of the 
case clearly and concisely, and to avoid 
misunderstanding or misapplying cited deci- 
sions. Extensive quotation from the deci- 
sion seems unnecessary and unwise. The 
appellate court will have readily available 
an extensive library in which the com- 
plete text of the opinions you cite will be 
available, as well as the works of the 
authorities to which reference is made in 
the briefs. If the judge writing the opinion 
feels that these decisions or authorities are 
in point, he will probably want to check 
the original sources in any event. 


Many of the appeals being taken from the 
decisions of trial courts involve automobile 
accidents and cases of a similar nature. The 
testimony of witnesses in such cases can be 
better understood by the appellate judges 
if maps and plats are made available. In 
preparing a map or plat for use in the trial 
court, it is well to make the map or plat 
of sufficient size so that it can be seen 
readily by the appellate judges from the 
bench in the event that the same plat is 
needed in presenting the argument to the 
appellate court. 

The phase of appellate procedure which 
probably attracts the most attention is the 
oral argument before the court. The pur- 
pose of an oral argument is to present with 
clarity and conciseness the precise issue 
which you regard as important in your 
appeal. If at the end of your oral argu- 
ment you have made the issue which you 
seek to raise crystal clear and if you have 
sufficiently aroused the interest of the ap- 
pellate judges so that they will examine 
the authorities which you cite, your oral 
argument will have served its purpose. The 
oral argument should not consist of merely 
reading your brief. The judges will be able 
to do that for themselves. On the other hand, 
an argument of the nature generally used 
before a jury is not helpful in presenting 
your case to the appellate court. The oral 
argument is most effective which can be 
delivered clearly, directly and speedily, with- 
out too much reading from the brief. 


There is one final thought to which ref- 
erence should be made and that is the effect 
of an appellate court decision. By virtue 


IL J— September, 1952 








of the 
of the 
becom: 
it func 
sarily 
sions \ 
of the 


serve. 
ingly 

technic 
results 
concer 
late c 
tent” 
mean. 
which 
state 

be an 
must 

what 

legisla 
gestio 
proces 
must 





W 


a fiel 
of th 
court 
show 
of th 
mucl 
to i 
the { 
sent 
carri 
Hi 
real 
som 
trial 
all o 
law) 
Sami 
At f 
ing 
that 
sely 
abor 


Fed 


of the principle of stare decisis, a decision 
of the highest appellate court of a state 
becomes the law of the jurisdiction in which 
it functions. Appellate judges are neces- 
sarily mindful of the effect that their deci- 
sions will have upon the over-all operation 
of the society and government which they 
serve. An appellate court is unlikely know- 
ingly to give a decision which, although 
technically correct, would produce dangerous 
results in so far as the state as a whole is 
concerned. The procedure by which appel- 
late courts ascertain the “legislative in- 
tent” of statutes is an example of what I 
mean. In most cases the process is one by 
which the appellate court in a particular 
state figures out what the statute should 
be and then concludes that the legislature 
must necessarily have intended to mean 
what the appellate court thinks that the 
legislature should have intended. This sug- 
gestion is made because at all stages in the 
process of completing an appeal the lawyer 
must be able to view the legal problems 


which he is raising not only from the point 
of view of his own client but he must also 
be able to consider the effect which the 
decision of that problem will have upon the 
over-all pattern of the law in the state. 
If the proposition of law which he is 
advocating seems to be in accord with the 
best interests of the community as a whole, 
the appellate lawyer will have reason to be 
more encouraged about the probable out- 
come of the appeal than he would if the 
situation were the reverse. It is this last 
feature of appellate practice which I think 
makes appellate work more enjoyable, in 
some respects, than other features of the 
practice of law. The appellate lawyer, by 
preparing a clear, forceful and scholarly 
brief, is performing an important and praise- 
worthy part in the making of an ultimate 
decision which is fair and just, and in do- 
ing so he is adding his name to the time- 
less list of illustrious lawyers who have 
aided in the development and modification 


of the law. [The End] 





Speaking for the Plaintiff 


By JAMES A. DOOLEY 


E WHO PRACTICE in that vast 

field encompassed by insurance law— 
a field which represents about 80 per cent 
of the litigation on the law calendars of 
courts throughout the country—have, as we 
should, a great feeling of kinship. Many 
of those who represent plaintiffs today owe 
much of their knowledge and experience 
to insurance companies. They appreciate 
the fact. Then there are those who repre- 
sent a plaintiff one week and an insurance 
carrier the next. 


However, those experiences are not the 
real basis for our feeling of kinship. It is 
something much deeper. It is because all 
trial lawyers are the same “under the skin” 
all over the country. Talk to a negligence 
lawyer in New York and he sounds the 
same as one in Chicago or Los Angeles. 
At first, we could not understand this strik- 
ing similarity. Finally, our conclusion was 
that trial lawyers are a “breed unto them- 
selves.” Most of them have knowledge 
about many things, agility of mind, and 
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such a know-how of the mechanics of 
proving or disproving a proposition that it 
fascinates their brethren in the profession. 
But that which makes them a breed unto 
themselves is none of the characteristics 
we have mentioned. It is fortitude or, in 
the parlance of the pavement—good old- 
fashioned “guts.” All of the really successful 
practitioners that we have encountered— 
whether they represent defendants or plain- 
tiffs—are stout-hearted men. This field 
with its victories of today and sorrows of 
tomorrow is no place for the fainthearted._ 

We plead guilty to the charge of the 
indictment that we represent injured per- 
sons who have claims against your com- 
panies. Without lawyers to represent these 
persons, the need for your companies would 
be minimized. Thus, you should regard us, 
who are, in part, the reason for your exist- 
ence, as your benefactors. 


The plaintiff’s lawyer has a definite place 
in our social and economic life. Most in- 
jured persons are wage earners or, if not, 
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are dependent upon the paycheck of the 
family provider. The plaintiff is usually in 
financially straitened circumstances. He is a 
person who lives like most Americans—from 
one payday to another. He has been, or is 
incurring, hospital and medical expenses and is 
usually bereft of any income. Shall their 
claim, assuming it to be a justifiable one, go 
unremedied? Shall they become wards of 
the taxpayers who will furnish financial 
relief as well as medical and hospital bene- 
fits? Or shall they have an opportunity to 
prosecute their law-given remedy in a court 
where they will have the benefit of a rep- 
resentative able to prove the merits of their 
claims? 

The service of the plaintiff's lawyer makes 
it possible for the injured to obtain the 
benefits of the law. It is through him that 
these injured, who otherwise would become 
wards of our society, can obtain compen- 
sation so as to have some independence. 
It is through him that children of deceased 
working men are given a chance in life. 
It is through him that the injured can be 
rehabilitated with proper medical treatment 
so that they will be able to take their place 
in the world. 

Then, too, the working man, it is ad- 
mitted, is the most important unit of our 
economic life. He must produce or mar- 
kets cannot be supplied. He must buy or 
there can be no purchasing power. Fur- 
thermore, our world has long discarded 
the attitude that the workingman is but a 
necessary automaton. Today the world is 
conscious that all men are human and, 
individually, have certain rights. This fact 
was best demonstrated by the recent con- 
ventions of our two political parties. Re- 
member how each stressed that it was the 
individuals’ party, and its object was to 
dignify the human being and to protect his 
rights as a man. 
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Mr. Dooley is a Chicago attorney 


We do not wish you to believe that the 
plaintiff's lawyer is any plumed knight. 
He does, however, have an admitted place 
in the economic, social and even political 
framework of our society. Moreover—and 
most important of all—he practices at a level 
of humanity where doing good for others 
can be a reflex. 


Let me now dispel the myth that every- 
thing is always “milk and honey” with the 
plaintiff's lawyer and that his life is com- 
pletely carefree. The very decisions he 
must make foreclose this possibility. He 
determines, in the first place, whether he 
will take a case. If it is without legal 
merit, he must say “No.” Believe me, 
that can be difficult where the equities 
are against the law. Likewise, he must be 
unafraid if he believes that his client has 
a meritorious case—unafraid to the extent 
that he will go to a court of last resort to 
overcome an outmoded law which does in- 
justice or to fill in the interstices in the 
law. He must appreciate his responsibility, 
and there is no better way of appreciating 
that responsibility than thoroughly prepar- 
ing a proper presentation of his client’s case. 
He must keep himself informed as to recent 
decisions so that he will be equal to the 
situation when they are cited to the court by 
the able counsel defendants employ. He must 
be unafraid to advise his client to continue 
with a trial to a conclusion or to settle, 
providing the client seeks such advice. He 
must give counsel at all times with one 
purpose paramount—the good of the client. 
His personal considerations must, at all 
times, be inferior to those of the client. 
In a word, he must always act for the good 
of him whom he represents. This, of course, 
is the prime obligation of any advocate. 


Do you still believe that all a plaintiff's 
lawyer does is obtain a retainer, file a lien 
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and lawsuit, and then obtain his propor- 
tionate share of any settlement? Indeed, 
foremost in the multiple obligations of the 
advocate is to obtain for him whom he 
represents all the benefits of the law. If 
he fails in this, he is not only wanting as 
an advocate, but on the contrary has dis- 
sipated the rights ot that individual. The 
test as to how one has served his client 
lies in this query: Did that client fare 
better because of the attorney's represen- 
tation? If he did, the lawver can well feel 
that his work has been justified. 


The part preparation plays in the success 
of a contested case or settlement you gen- 
tlemen know far better than we. Cases are 
not won on a violent argument or a spec- 
tacular cross-examination. The inglorious 
chores of preparation determine the result. 
The “third rail,” so to speak, of any case, 
is constituted in preparation. 
the facts, the trial is merely letting the 
electric current flow. Personally, we would 
go so far as to say eight out of ten law- 
suits are won or lost in the preparatory 
state. If you do not have the facts, you 
do not know whether to try the case to a 
conclusion or attempt a settlement. If you 
do not have the facts, you cannot formulate 
a theory upon which to present your cause. 
Oiten a plaintiff's case can be presented 
so that on the undisputed facts, he will be 
entitled to recover. Yet the same cause 
presented in the hackneyed way for which 
you as defendants are well prepared will be 
lost. Then, too, if vou do not have the 
facts, you, yourself, are uneasy. You do not 
know where to go or what move to make, 
and if your opponent senses that, he might 
either talk you into a cheap settlement or 
“dynamite” your theory. 


If you have 


Preparation is the sine qua non of suc- 
defense 
The best preparation that 
consists in signed statements. 
A statement signed by a witness with every 


cess in either the prosecution or 


of these cases. 


we know 


page bearing his signature is a great weapon. 
The witness cannot squirm out of it as he 
can a court reporter’s statement or merely 
an oral interview, but will be constricted 
by it. 


There is no more powerful instru- 
mentality in the trial of a case; with it, 
you can not only disprove defendant’s con- 
tentions, but also prove the facts which 
Thus every possible witness 
seen and a statement 
taken from him. If he 
claims knowledge about any of the facts 
involving the occurrence or the post-occur- 


support vou, 


should be signed 


should be dis- 
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rence conditions, a negative statement to 
that effect should be obtained so that you 
will not have the experience of meeting a 
witness, who before the trial knew nothing, 
but in court was pregnant with knowledge. 


Aside from the usual timeworn modes 
of getting information, such as signed 
statements, it is our opinion that various 
discovery implements are not employed 
sufficiently. For example, consider written 
interrogatories. Under the federal rules 
and the procedure in most states, you can 
propound a series of interrogatories and 
obtain an answer signed under oath by the 
defendant himself or, if a corporation, 
by one of its agents. Through the proper 
use of this implement, you can obtain so much 
knowledge as to practically disprove many 
defenses and to assist you in large measure 
in the proof of your own case. Thus, 
through such interrogatories, defenses, such 
as nonagency, nonownership and no inter- 
state commerce, evaporate. As a matter of 
fact, it has been our experience upon filing 
such interrogatories that the defendant 
frequently amended its pleadings so that the 
issues were narrower. 


In the same category as interrogatories 
fall requests for admissions of fact. You 
may file any number of requests upon the 
opposition to admit certain important facts. 
These save the cost and effort of adducing 
proof. 


Then, too, you can obtain all exhibits 
the defendant will employ in the trial of 
the cause. This, however, does not include 
impeaching statements. For example, in 
Illinois, upon the entry of an order, the 
opposition is required to list two schedules 
of all documents and exhibits material to 
the case—Schedule I being those it is 
willing to produce; Schedule II being those 
it is unwilling to produce, and the reasons 
why. The employment of discovery facili- 
ties is equally beneficial to both parties. 
Each side has the same rights. 


Using these facilities requires time. On 
the other hand, they cut down the expense 
of adequate preparation, obviate the neces- 
sity of oral depositions in many 
shorten the trial time and, above all, nar- 
row the contested issues. Thus, the case is 
made more simple for the jury—the objec- 


cases, 


tive of every trial lawyer. 

Motions to produce documents and in- 
struments for inspection and copying are 
likewise not sufliciently employed. In the 
tederal court, almost the 
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you can obtain 











complete file of the opposition, except of 
course that which represents the lawyer’s 
workmanship. For example, if it is a 
manufacturer’s liability case and certain 
instrumentalities are involved, you may ob- 
tain an order requiring the production and 
inspection by your experts of those objects. 


Preparation includes not only the occur- 
rence phase, but the medical features of 
the case. Many lawyers think that in order 
to try a personal injury case, they have to 
be doctors. Such is not the fact. The 
best step in medical preparation is self- 
preparation. First, learn something about 
the particular condition from the journals, 
the textbooks. After that has been done, 
talk with the doctor and give him your 
understanding of the situation, including the 
symptoms, the effects of the condition and 
the cause of it. If you have had this pre- 
liminary self-preparation, it will be easy 
for you to discuss the medical phase of 
the case with him. He will have no diffi- 
culty in righting whatever erroneous con- 
cepts you may have. You then have a 
working knowledge of the subject matter. 


A conference with the doctor is always 
an integral part of medical preparation. 
The hospital records should be produced at 
the conference. The hospital records will 
at times show a medical history of which 
you have not been aware. Frequently, cli- 
ents will confine their prior medical history 
to instances of injury, believing that any- 
thing else is none of anybody’s business. 
Again, women are very reluctant to tell 
their lawyers about past histories involving 
female disorders, and you must know all 
vour client’s medical past if you are to 
“lay the cards on the table” for the jury. 


Then, too, hospital records will unfold 
any complications following the particular 
accident. Perhaps the injured developed 
pneumonia or had a pulmonary infarct or 
an embolism of some kind—all of which 
would double the value of the case. You 
can then make the doctor familiarize him- 
self with the hospital record so that he will 
know what transpired from the time the 
patient entered until the time he left. 


Use this conference to stress the neces- 
sity of plain language in testifying. Tell 
the doctor to be as graphic, as descriptive 
as possible. If he wishes, he can describe 
any condition as he would to a group of 
practitioners and, after he has done that, 
he must be able to tell what he means in 
plain language. Much can be done by the 
lawyer in the education of the doctor for 
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a court appearance. Tell him the problem: 
twelve persons who are not doctors, who 
have heard nothing of the case until they 
were impaneled, must understand what he 
has to say, and he has only one chance to 
say it. Also prepare him for the cross- 
examination; explain the avenues followed 
to make his testimony favorable to the 
opposition. Frequently the cross-examiner 
seeks to inflate the doctor’s ego. “Doctor, 
you employed the standard and usual method 
in treating such a condition, did you not? 
And you did everything known to medical 
science to assist this man, didn’t you? And 
Doctor, because of those things, and _ be- 
cause of the methods you employed, this 
man made a good recovery, did he not?” 
Many times we have suffered, inwardly of 
course, when some naive doctor regarded 
this interrogation as a challenge to his 
professional ability and believed that he 
would stultify himself if he stated the man 
had a permanent condition, no matter how 
obvious that fact might have been. 


Advise him that the cross-examiner will 
no doubt ask him for the other causes oi 
this particular condition, or that he might be 
asked if this particular condition is found 
in people who have had no accident history, 
or if it cannot be congenital, or if it can- 
not be the result of diséase. If such are 
the facts, the doctor will have to answer, 
yes, and ves, and yes. At the same tink 
prepare him for your redirect examination. 
Tell him that you will cover the develop- 
ments of cross-examination. Advise him 
that the purpose of a proper redirect exam- 
ination of a medical witness is to rule out 
all the other causes suggested on cross- 
examination, but which are not found m 
this case. 


No doubt the doctor will be asked 
whether or not he relied upon subjective 
symptoms. If he is a treating doctor, ot 
course he did. Tell him that is nothing to 
fear in court. It is good medical practice. 
and in court all that the law asks is that 
the doctor give an opinion based upon 
recognized scientific facts. 


There comes to mind an incident worth 
recalling. A recalcitrant attending doctor 
had to be subpoenaed. He looked at the 
hospital record, talked to us for about five 
minutes and went on the stand. He was 
one of the finest witnesses we have ever 
encountered. On cross-examination he was 
asked whether he did not, in large measure, 
rely upon the subjective symptoms related to 
him by the patient. He made this classical 
answer: “Unfortunately, we of the medical 
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profession, unlike those of the veterinary 
profession, have patients who can tell us 
their difficulties.” The jurors were in an 
uproar. The laugh was on the defendant. 
If you should be in a case where there is 
a serious contest as to the condition of 
ill-being resulting from the occurrence, have 
the doctor familiarize himself with the symp- 
toms which, in his opinion, are the basis 
ot the relationship. Advise him not to for- 
get these symptoms if such is his opinion. 
\dvise him to “bone up” on the subject so 
that he can be qualified to cope with the 
experienced and able cross-examiners rep- 
resenting insurance companies. 


Defendants, as well as plaintiffs, have 
this common question: What doctor shall 
Frequently the plaintiff’s attend- 
ing doctor is a good general practitioner. 
However, he does not have the grace and 


we use? 


savoir-faire that an expert will have. He 


does not have the list of qualifications that 
one outstanding in the field might have. 
\Vhen there is any serious issue concern- 
ing the relationship between injuries and 
the condition of ill-being, the best doctors 
should be employed by the plaintiff's attor- 
ney. These can be obtained from the medi- 
cal schools. They will be very frank, and 
their honesty and candor will help your 
case. It has been our experience that these 
men, in conference before trial, will not only 
tell you the reasons for their opinions, but 
will also state that if they are asked cer- 
tain questions they wiii have to make ad- 


missions. 


Rules for Trial of Case 


Insofar as the actual trial of the case is 
concerned, it has been our oft-repeated 
position that we have considerable misgiv- 
ings about telling any other lawyer how to 
try a lawsuit. That is a problem which 
must be handled with much delicacy and 
caution. The reason is the subjective ele- 
ment. What might be effective for you in 
the trial of a case may not be effective 
for us. We are all different. There are, 
however, a few rules which should be 
tollowed. 

First, the job of the plaintiff's lawver 
is to sell twelve persons in the box on 
the merits of the proposition for which he 
stands. He has to convince them that what 
he stands for is correct. This, of course, 
is selling. Usually the greatest salesman 
is the plaintiff himself. It is, as we all 
know, the plaintiff, and not so much _ his 
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lawyer, who is responsible for the result. 
We tell every plaintiff that he is a sales- 
man; that he has to convince the jurors 
that his side of the case is the right side, 
and that he must not only be a gentleman, 
but a very sincere one. 


Second, the plaintiff’s attorney must keep 
the case moving along. He has to be 
moving all the time because the plaintiff 
has the burden of proof. The plaintiff has 
to do something affirmative. He has to score 
and he does not score unless he is carrying 
the ball. Likewise, the attitude of the 
plaintiff's lawyer in court is quite impor- 
tant. “The importance of being earnest” 
could well be a rule of conduct for the 
plaintiff's attorney. He must be earnest; 
he must be sincere. Unless he is earnest, 
unless he is sincere, he cannot transmit 
to the jury that feeling of responsibility 
which the jurors must have. He must not 
“wisecrack” or indulge in asides. That per- 
haps is excellent if you represent the de- 
fendant. Indeed, a very clever defense 
counsel can practically laugh a plaintiff out 
of court. Such, however, should not be the 
plaintiff's counsel’s attitude. His business 
is a grim one. 


Third, the plaintiff's counsel should never 
indulge in personalities. A case should be 
tried in a lawyer-like manner. If you have 
an objection, address yourself to the court. 
Avoid any argument with your opponent. 
No matter how distasteful the attorney on 
the other side may seem to you and to the bar 
as a whole, you may be sure that he has three 
or four friends in that box. When you start to 
destroy him, you are on thin ice. You are 
there to offer evidence and to exclude im- 
proper evidence. Do this in a lawyer-like 
manner. Of course, you have to be firm 
at times. Many times, perhaps you and the 
court will not agree on a question of law. 
This should be settled outside the presence 
of the jury, for the jury members are not 
the judges of the law. Anyone who argues 
with the judge in the presence of the jury 
invariably hurts himself and, unfortunately, 
his case. 

Fourth, the plaintiff’s attorney should im- 
press the jury with the fact that his client 
is not the plaintiff as such. He is Joseph 
Smith. He is a man with the same prob- 
lems which confront all human beings. The 
defendant is likewise an individual, or a 
corporation. The case should be made per- 
sonal, even from its beginning, so that the 
jurors know that their final verdict will in 
large measure determine the future not of 
the plaintiff, but of Joseph Smith. 
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Suppose that the jury has not been selected. 
The case has been called for trial and the 
clerk calls the jury. The first question 
arises as to whether or not your client 
should be present at the time of selecting 
the jury. If he is suffering from some 
terrible injury, from some condition which 
makes him an object of pity, he should 
not be there when the jury is being se- 
lected. The reason for this is that under 
examination by counsel for the defendant, 
some juror is going to say that he might 
be influenced by sympathy. That feeling 
will spread throughout the box. Jurors, 
who otherwise would be good for both 
plaintiff and defendant, will become fearful 
that they cannot fulfill their constitutional 
obligation because of this question of sym- 
pathy. Thus, if the plaintiff is an amputee 
or has injuries equally obvious, we suggest he 
remain out of the courtroom until the jury 
has been selected. On the other hand, if you 
have a case in which the plaintiff does not 
have apparent frightful injuries, then, of 
course, by all means have him there. 


What kind of a jury do you want? That 
probably is the most difficult question. 
he only way of ascertaining the character 
of the jury is by its verdict. Then it may 
be too late. Although there is no hard-and- 
fast rule as to how a certain person will 
react to certain stimuli, there are some 
guideposts which might be employed in 
determining what kind of a juror you should 
look for. Both men and women are now 
serving on juries throughout the country. 
Thus, the first question is: Do I want women 
or men? The answer to that depends upon 
whom you represent, Do you represent a 
woman? Does the woman whom you repre- 
sent have anything that some other woman 
might desire? Is she good-looking? Does 
she have money? Does she have an attrac- 
tive husband? If she has any one of these, 
beware of women jurors. Women’s cruelty 
to womankind is unequalled. Women will 
scrutinize the conduct of a member of their 
own sex more closely than the Judge of 
judges. But if the client is a man or a child, 
women will be good jurors. In a man, no 
matter what kind of roué he might be, they 
overlook his faults, especially if he is hand- 
some, In the case of a child, they are 
usually sympathetic. 


Men, on the other hand, are pretty level. 
They are good in a case where you repre- 
sent a woman, especially an elderly woman 
who might remind them of their mothers. 
They are good in a case where the other 
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side has been impeached. They are good 
on the question of damages. However, 
they are not as good in child cases as are 
women. 

Beware of wealthy people. Most wealthy 
people are very money conscious. They 
believe if there is a substantial verdict, it 
will increase their insurance rates—and they 
are right. Or they might believe it will 
increase their taxes or their utility bills, or 
affect them in some financial matter. Stay 
away from them. Likewise, avoid persons 
who have spent long years in clerical capaci- 
ties with large corporations. They are smal! 
people. You cannot try the case and change 
their character at the same time. 


Makeup of Good Juror 


What, then, is the makeup of a good 
juror? We would say a man or woman 
forty-five years of age or over, with some 
experience in life, who knows what it is to 
earn money and can appreciate the far- 
reaching effects of a disabling injury. 
Much has been written about which nation- 
alities are favorable to the plaintiff and to 
the defendant. The authors tell us that 
those who have their origin in Ireland, 
Italy, Yugoslavia, Poland and France are 
best for the plaintiff. The Scandinavian 
races, we are told, should be sought by the 
defendant. That may be true. The people 
of the so-called romanic races are more 
emotional. However, vou have to consider 
who is plaintiff and who is defendant. If 
your plaintiff is Swedish, you should not 
excuse Swedes. And if the defendant is 
Italian, his counsel will not excuse Italians. 
Not only the nationality and race of the 
parties are important, but also the race and 
nationality of the principal witnesses must 
he considered. You may find that if the 
opposition has a principal witness not of 
the Caucasian race, you will not want one 
of his same race on the jury, especially if 
you can impeach that witness. The juror 
might resent impeachment of one to whom 
he is racially attached. 

All phases of the trial are important. 
None is more important than the examina- 
tion of the jurors on their voir dire. Why 
It is the only opportunity that the attorney 
has to know each juror individually. This 
is an opportunity to sell yourself, to not 
only make a good impression, but at the 
same time to learn something about him. 
In interrogating a juror, never be too per- 
sonal. Let him know you are not prying 
into his affairs.. Never embarrass a juror. 
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Ii you believe you said or did something 
which may have embarrassed that prospec- 
tive juror, excuse him rather than take the 
gamble. 


Whether you represent plaintiff or de- 
fendant, get the prospective juror to enter 
into an agreement with vou on the question 
of damages. If you represent the plaintiff, 
make him commit himself that if the law 
and the evidence justify a substantial ver- 
dict he will not hesitate to return one. 
If you represent the defendant, the same 
agreement can be entered into, especially 
in those cases where the liability is thin 
and the injuries severe. 


The matter of opening statements al- 
ways provokes much disagreement among 
trial lawyers. Shall you make an opening 
statement? If you represent the plaintiff, 
by all means make one. This is the first 
offensive attack. There is but one rule for 
this opening. It is clarity. Describe the 
events in their chronological order: de- 
scribe the scene, the weather conditions, 
the occurrence, what happened to the in- 
jured afterward—what treatment was given 
him as he lay on the pavement or when 
he was received into the emergency room 
ot the hospital, the type of operations per- 
formed during his stay in the hospital and 
what his present condition is. Make known 
his prior condition, and if there is something 
which the defendant might seek to make 
capital of, such as prior accidents or the 
conviction of a felony, tell the jurors about 
it. Then, too, while not overstating your 
case, do not be feartul of letting them know 
what the facts are. In the study of semantics 
there are certain words which suggest weak- 
ness, such as “I think the evidence will 
show.” You should know your case so that 
you can say: “This is this, and this, and this.” 


Order of Trial 


The order of the trial of a case finds 
lawyers in complete disagreement. In our 
opinion the order of proof should follow 
the pattern made by the opening statement. 
First, put in evidence those visual aids 
Which will assist the jurors in understand- 
ing the scene. By that I refer to your 
plat or your photographs. Set up an easel 
hefore the jury and place on it exhibits ad- 
mitted in evidence, as they are introduced. 
The first witness to testify concerning the 
occurrence should be your best witness, the 
Witness who clinches liability with serpen- 


tine force. First impressions are usually 
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lasting ones. Make that first impression a 
good one. The last occurrence or circum- 
stantial witness should be the second-best 
witness. In between the first and the last 
Witness, sandwich those who are weaker 
and minor. 


Many lawyers call everyone as a witness. 
Whom should you call as a witness? Should 
you call only the strong? If there is a 
witness about whom you are doubtful, whom 
you think might be such a weak or unin- 
telligent character as to hurt your case, 
do not call him. Rather let the other side 
do that. If you have his signed statement, 
he cannot damage your cause. 


An experience comes to mind where the 
defendant had cross-examined  plaintiff’s 
witnesses at length about certain persons 
whom the plaintiff was not going to call 
since these people, although not eyewit- 
nesses, were for many reasons partisan to 
the defendant. We had statements from 
many of them. Most of the statements 
were unsigned. However, the first witness 
the defendant presented was a constable 
from whom we had a signed and very 
damaging statement. This was his death 
warrant, After he left the stand, the other 
Witnesses were interviewed in an adjoining 
courtroom by defendant's claim agent. They 
told him they had all been seen by an in- 
vestigator from our side of the case. The 
defendant was afraid to use them and sent 
them all home, notwithstanding that it had, 
through its mode of cross-examining each 
of the plaintiff's witnesses, accentuated the 
fact that these persons never were called 
to testify, although present at the scene 
after the occurrence—the conclusion of which 
Was an important issue. 


Medical testimony should follow the same 
pattern as that of any other evidence. The 
people who saw the man immediately after 
the occurrence, the nurse who treated him 
in the emergency room, and his attending 
doctor should be the first witnesses. It is 
important that the attending doctor be 
taken through all the steps of treatment. 
This should be done slowly. An examiner 
is like a jockey; the manner in which he 
asks the questions determines how fast the 
witness will give his testimony. If he blurts 
out everything at once, its effect is lost 
upon the jury. Have him relate what he 
has to say slowly and evenly so that he can 
dilate on his thoughts and make a real im- 
pression on the jurors. Stop him from time 
to time when he becomes technical and have 
him explain to the jury in lay language 
what he means. 
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lhe very last witness should be a medical 
witness, then you close your case on the 
injury feature. The attention of the jury 
is directed to damages as you close the 
case. 

We have heard it said that much of the 
cross-examination indulged in by all of us 
is stupid. That, we think, is true. Thus, 
we often see that a witness who gives on 
direct examination a forthright narrative 
is cross-examined by counsel who has been 
taking notes of the witness’ direct  testi- 
mony, Who will then proceed to cross- 
examine him in the same order in which he 
gave his direct testimony, even though he 
has nothing (a statement, criminal record, 
ete.) with which to destroy the witness. 
The result is that in nine out of ten cases, 
the cross-examiner has had the damaging 
evidence repeated so that the jury knows 
it much better than they did before the 
cross-examination started. It is said that if 
you are going to cross-examine, the best 
mode is to jump from one subject to an- 
other in a completely disjointed manner 
so that the witness will be unable to follow 
you and cannot anticipate your next ques- 
tion. 


Nor do we use sufficient rebuttal evi- 
dence. On many occasions rebuttal evi- 
dence can be employed with telling effect. 
If nothing else, it has the virtue of giving 
you the last word with the jury. 


Demonstrative Evidence 


Your distinguished president, Mr. Apple- 
man, has suggested that some mention be 
made of demonstrative evidence. Demon- 
Stration runs the warp and woof of every 
trial. No case has ever been tried without 
demonstrative evidence. This term ‘“demon- 
strative” includes the conduct of the ad- 
vocate and the conduct of the court, as well 
as physical objects. 

‘The advocate is demonstrating from the 
time he begins to select the jury, through 
his opening statement, through his direct 
and cross-examination, and until the last 
word in his closing argument. 

All of you are familiar with the usual 
visual aids: the plats, the photographs 
and models. May we suggest that, wherever 
possible, take photographs from an eleva- 
tion. They present a kaleidoscopic view, 
and are less of a drain upon the juror’s 
powers of visualization. A photograph 
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should be large—at least eight by 14 inches. 
Personally, we prefer the dull finish. 


Witnesses, too, demonstrate. Let them 
mark on those exhibits the key points in 
their testimony, such as their location, the 
location of the body and the location of 
the railroad car or the automobile. 


The plaintiff, of course, should always 
exhibit the injured portion of his body so 
that the jury which is to pass upon the 
question of damages may see it. Indeed, 
he can even demonstrate a limitation in 
the extremity. If this is done in a proper 
manner, the defendant can claim no prejudice. 

There are many objects which may be 
used in your demonstration: you may de- 
sire to use a skeleton (this is proper); you 
may desire to introduce pictures of the 
injured at various stages of the treatment; 
you may desire to introduce mortality tables 
which must be accompanied by proper in- 
struction; you may wish to employ an 
actuary to testify as to the present value 
of future earnings, as well as to the life 
expectancy of the injured. To take up all 
the modes of demonstrative evidence would 
be tiresome. 


The blackboard has real demonstration 
value. This is true not only in the testi- 
mony of witnesses, but also in argument. 
Nor is it objectionable, since it is but 
another implement of proof of facts, and 
inferences are to be drawn therefrom. Thus, 
in many courtrooms throughout the country, 
you will find that the blackboard is as 
much a part of the equipment as the judge's 
bench. Some defense counsel complain 
about the use of the blackboard in argu- 
ment. Why? If the reason be that it 
assists plaintiff’s counsel to prove the propo- 
sition for which he contends, then such objec 
tion is without merit. We should never fear 
facts. After all, all demonstrative evidence, 
including the conduct of court and counsel, 
has a single purpose—to assist the jury 
in understanding facts. Defense counsel 
who so complain overlook the fact that 
they can use this device with just as telling 
effects as plaintiff's counsel. Indeed, in 
many cases it may be employed to stultify 
the plaintiff's contentions. 


In closing, we would wish to express 
some thoughts concerning insurance com- 
panies. Insurance is part of the daily life 
of every individual. Insurance covers al- 
most all known contingencies —life and 
death, health and accident, health and 
disease with concomitant disabilities and 
hospitalization. Insurance affects the in- 
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dividual’s conduct whether it be in an 
automobile or on the golf course. How the 
assured’s company treats him when he has 
a claim against it, how the company treats 
him when he has a claim against an insured 
third party and how it treats third parties 
who have claims against the assured are 
all matters of prime importance. Why? 
The public’s knowledge of insurance com- 
panies is gained through its experience with 
them in times of claims. Remember that. 
The summa of insurance business should 
be fairness. If claimants do not deserve 
payment, they will realize that, and not 
condemn the company so long as it has 
not been unfair with them. A _ concrete 
illustration of unfairness is the adjuster 
who, knowing the case cannot be settled, 
obtains information on a practical promise 
to settle for a given sum, and then fails to 
to do so. The effect of this sin is to preju- 
dice people who would be otherwise fairly 
easy to deal with. Indeed, it usually preju- 
dices them to such an extent that they hire 
a lawyer. 

There have always been and always will 
be two classes of claims: those which should 
be settled, and those which should be con- 
tested. If a claim has merit and you know 
a payment should be made, make that pay- 
ment as soon as possible. In most cases, 
it will save you money and give greater 
satisfaction to all concerned. Insurance 
companies, it seems, assume the attitude 


that “There is always a tomorrow,” or a man- 
ner of thinking: “Let’s see what develops.” 

We say delay in paying a just claim 
costs the companies money. You know that 
when that claim crystallizes in a lawsuit 
which is reached for trial, the special items 
of damages, such as loss of earnings and 
medical treatment, have grown so that 
much more money will be needed to dispose 
of it. Some claims are like wine—they 
grow better with age. 

Again, if a just settlement exceeds the 


‘terms of your policy, do not allow the 


assured to make a payment until the com- 
pany’s liability is exhausted. If a claim 
can be settled for $12,000, and the policy 
limit is only $10,000, the company should 
pay its ten before the assured pays anything. 


We appreciate that these suggestions 
made are commonplace and prosaic for you 
who know the insurance business so well, 
yet they are the facts which determine the 
attitude of “John Q. Public” toward your 
business. 

Today we are all concerned with ques- 
tions of venue. Very few: plaintiffs would 
consider this a good forum within which 
to bring their cause. However, if we have 
projected the problems confronting the 
plaintiff's practitioner, so that your under- 
standing of them is deeper, it cannot be 
said that the plaintiff's practitioner was in 
the wrong forum today. [The End] 


Speaking for the Defendant 


By WARREN B. KING 


MONG the many problems presented to 
‘\ the defense attorney in combating over- 
evaluated verdicts is the problem of the 
plaintiff’s doctor on the witness stand. There 
is little, if any, protection against perjury 
by an expert. Almost anyone with a title 
or diploma or “experience” may pass him- 
self off as an expert. No one at the trial 
ever knows how many unfavorable experts 
were consulted before the one willing wit- 
ness was found, Their opinions are often 
based upon facts assumed in hypothetical 
questions, themselves instruments of dubious 
value and subject to much abuse. They 
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are seldom inclined to reveal both sides of 
a controversial matter unfavorable to their 
employer or to admit any error of their own. 
Most of them feel specially licensed to swear 
to opinions which they would not dare ex- 
pound before their brethren at meetings 
of their professional societies. Equal num- 
bers may be employed on either side to 
reach directly contrary results from the 
same set of facts. 

When the witness comes to detail his 
findings and his conclusions, the crux of his 
testimony has been reached. It is the one 
part of his evidence that will be clearly 
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Mr. King is a Minneapolis attorney 


understood and casily remembered by the 
jury. It is the most difficult part of his tes- 
timony to shake on cross-examination, be- 
cause it calls for a conclusion and opinion 
arrived at and reported to opposing counsel 
long before he ever took the stand. 


Many of these plaintiff's doctors can be 
effectively checked by following the Minne- 
sota plan. Under the Minnesota plan there 
is a committee of the bar and a similar com- 
mittee of the medical association. We can 
submit a transcript of the plaintiff's doctor’s 
testimony to our committee, who in turn 
submits it to the medical association. It 
looks it over. It calls the offending doctor 
in for a conference. It is a self-disciplining 
committee. It has worked. When the doc- 
tors go too far in their testimony, we may 
inform the committee, and occasionally it 
sits in the courtroom and listens to the 
medical opinions expressed. The doctor 
knows we can get a transcript of his testi- 
mony. This method tends to prevent ex- 
aggeration and is more likely to produce 
truthful opinions. Of course, this applies 
to the defendant’s doctor as well, and |] 
have heard of some of them being called 
before the committee. 

Another problem of the defense attorney 
is the selection of the jury, which I want to 
touch on most briefly. I believe that in the 
examination of the jury you have the first 
opportunity to present the defense angle— 
make the most of it! You must put some- 
thing into that jury’s mind on the question 
of sympathy, Ask them frankly if they are 
going to let sympathy influence their ver- 
dict. Will they let sympathy substitute for 
evidence? Do they have a fixed-in-advance 
attitude as they sit there that somebody 
should get some money? Do they feel that 
they are serving on the jury for the sole 
purpose of giving somebody some money? 
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Frame your questions so that they will 
be thinking along those lines. One more 
thought—to me, at least, it is not what a 
juror answers to my questions that deter- 
mines whom I shall strike, but it is how he 
answers those questions. It is that which 
gives me a clue to his character and whether 
1 want him on a jury or not. 

Another observation I want to leave 
with you is this: Suppose that there is a 
man or woman on the jury who looks opin- 
ionated and stubborn and who looks like a 
leader but that you do not know on whose 
side he or she is going to be. 

From experience I know what will happen 
to you if you leave that person on your 
jury. He will haunt you all night long be- 
cause you are trying to figure out on which 
side he is. You will wear your neck out 
watching him in the jury box to see how 
your evidence is influencing him, He will 
bother you all through the trial. So I say, 
take him off for your own peace of mind. 

With reference to cross-examination of a 
Witness, you may wish to consider some 
of the following points. 

Do not cross-examine unless you have 
something to cross-examine about. Go di- 
rectly and specifically to your main point. 
Do not reiterate all of the examination 
which was covered in chief. Get in your 
strong points and then, for heaven's sake, 
learn when to quit. After 20 years I still 
do not know when to quit. Do not repeat 
the question when you get a_ favorable 
answer, Lawyers forget all about the fact 
that they can argue to the jury that one 
good answer without having the witness 
repeat it. Usually the attorneys feel so 
proud of their cross-examination that they 
keep at it until the witness has modified his 
answer or changed it. 

One more thought on cross-examination 
which has been very helpful, and I think 
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it will be to you. Do not cross-examine 
until you are in the right frame of mind, 
because if you start cross-examining while 
you are angry or while you are prejudiced, 
you are going to be the loser. Do not study 
your medical testimony to the point where 
it cannot make sense to the jury. Ii you 
are going to be technical and show off your 
knowledge, nobody on the jury will under- 
stand the point. 


Liability of Insurer FF 
for Excess Judgment 


This is a subject that the defense lawyer 
is meeting all too frequently in this day of 
overevaluated verdicts. Let me give you 
some of the practical aspects of this problem. 

You are familiar with the pattern. You 
give the assured notice of a demand for 
more than the policy limits. The assured 
hires his own attorney, but that individual 
never comes into your office and tries to 
help you get the case ready for trial. He 
pops up just about the time you are ready 
to go down for trial. He scoots over in 
the corner, talks to his pal, the plaintiff's 
lawyer, comes back and says: “You can 
settle this case for less than the policy 
limits.” What are you going to do with a 
fellow like that? He does not pay any at- 
tention to liability. Maybe you can get 
around him by getting him in your office 
before you go to court and asking him: 
“What is your opinion of the liability?” 
Once you get him to say that this is a good 
case on liability, he is not in a very good 
position to demand that you settle the case. 


Insurer’s liability for excess judgment, as 
you all know, depends on (1) bad faith and 
(2) negligence. Bad faith used to be the 
majority rule. Now it is rapidly becoming 
the minority rule. 


The courts have given many definitions— 
the distinction between the two rules is 
largely one of degree, Bad faith means 
actual intent to deceive, a species of fraud, 
more than a mere mistake or error in judg- 
ment. Evidence to show bad faith must be 
clear, satisfying and convincing. 


The new rule is negligence. The insurer 
is held liable if it does not exercise the due 
care which a man of ordinary prudence 
must exercise in the management of his own 
business. (a) The insurer must not be un- 
duly venturesome at the expense of the 
insured. (b) The caution of the ordinary 
person of average prudence should be em- 
ployed by the insurer. (c) The relationship 
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between insurer and insured is a fiduciary 
One requiring the insurer to take the posi- 
tion that the rights of the insured are neither 
paramount nor subservient to his own. 


I believe you will agree that the difficult 
case arises where there are serious injuries 
and limited coverage. 

‘The defense attorney must be careful to 
give equal consideration to the rights of 
the insured and to the rights of the insurer 
in determining whether to settle. 


One court answered this situation by saying 
that the intentional disregard of the finan- 
cial interest of the insured in the hope of 
escaping the full responsibility imposed upon 
it by its policy was bad faith. 

Likewise, you are familiar with the hold- 
ings that the insurance company does not 
have to determine at its peril whether reason- 
able-minded men would believe the plaintiff's 
Witnesses in preference to its own and that 
the insurer is not required to possess a gift 
of prophecy or have power accurately to 
predict the verdict of a jury on disputed 
facts in a personal-injury case. 

I should hate to be guilty of negligence, 
because I could not guess what the jury 
verdict would be. I blame all my losses on 
the “temporary insanity” of the jury. 


You know that the agreement to defend 
in an insurance policy does not necessarily 
mean to defend successfully. If it did, |] 
would be out of a job! 


Therefore, I think you will agree that one 
practical and desirable solution is to let 
the insured settle his liability for an excess 
recovery. Let him compromise the unin- 
sured portion of his liability. 

If the insured is anxious that the insur- 
ance company pay because he honestly be- 
lieves he is liable and the injuries are serious, 
let him back up that opinion by settling with 
the plaintiff for his excess liability, provid- 
ing such settlement does not impair, impede 
or otherwise affect the insurer’s defense 
Within the policy limits. The courts have 
consistently held he has that right. There 
is nothing in his policy to prevent it. 

In an Ohio case (Hart v. Republic Mutual 
Insurance Company, 87 N. E. (2d) 347), the 
court said that the insured alleged that it 
appeared that a judgment against him would 
probably be in an amount considerably 
in excess of his policy limits but that it did 
not appear that plaintiff ever expressed any 
willingness to pay anything toward com- 
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promising the uninsured portion of his lia- 
bility until after the company had paid in 
full, with interest, the insured portion. 


This method likewise eliminates one of 
the arguments of the courts that the com- 
pany, by the terms of the policy, has the 
sole right to settle or negotiate a settlement. 


I want to close with some observations 
that you may wish to consider. Plaintiff's 
counsel do not want on their jury any per- 
son who feels that there is going to be an 
increase in his insurance premiums if he 
gives the plaintiff a verdict. If these ver- 
dicts continue in the trend they are now 
going, we have inflation and we have bigger 
and better plaintiff’s verdicts. What effect 
will that have on you as lawyers? Despite 
the sharp rate increase in 1951, the country- 
wide rate level on bodily injury coverages 
is only 27.6 per cent above the rate level 
of January, 1941, while the average claim 
costs have jumped 65 per cent during the 
same period and the end is not in sight! 
It has been reliably estimated that the final 
figures for 1951 may well show that stock 
casualty companies to be in the red on auto- 
mobile liability and property damage by 
some $100 million! The public is concerned 
about the large loss of life and property. 
If our juries continue to overevaluate not 
only damages but also devaluation of the 
currency, the natural result will be to re- 
move such decisions from the jury and place 
them in an administrative board. Let’s face 
it. The automobile compensation plan, state 
insurance if you please, is a probability and 
it is growing in favor. 

Nearly al] the states have studied this 
plan of state insurance. The Wisconsin 
Legislature, | am told, has had a bill up 
twice to provide for a state insurance fund 
for payment to injured parties, and it lost 
only by two votes. New York and North 
Dakota have also studied this plan. While 








most of those plans for compulsory insur- 
ance refer to the problem of the uninsured 
motorist, many of the reports indicate that 
all motorists can be compelled to carry in- 
surance and the basis of the coverage can be 
made that of strict liability, following the 
Saskatchewan plan. I am against the plan, 
but what I should like to point out to you 
for your consideration is whether or not 
these high verdicts won’t help to drive us 
right toward that plan. 

Proponents of state insurance believe: 

(1) The legal principle of no liability 
without fault, which we have today, has 
outlived its usefulness in the field of auto- 
mobile insurance because of the tremendous 
exposure of the public to personal injuries 
and property damage. 

(2) Our common law system has failed 
to measure up to a fair estimate of social 
necessity. 

Accidents are inevitable, therefore the 
financial burden should be borne by those 
who benefit from operation of motor vehicles. 


Those in favor of the compensation plan 
point out that a large portion of the present 
recoveries made under our legal-liability 
system are taken by attorneys’ fees. How 
do you like this: “This unfortunate fact 
(What unfortunate fact? Your fees and my 
fees!) the people claim can be eliminated by 
provision for administrative hearings.” 

For my part, I do not approve of a sys- 
tem of arbitrary and limited awards for 
loss of an eye, leg or life, regardless of fault, 
to be administered by another government 
bureau created to supplant our courts. | 
do not like the idea of substituting a me- 
chanical slide rule for the processes of the 
law. 


I believe in our American court system 
attended by private law and private insurance. 


[The End] 


Let’s keep it that way! 





The Carrying of Liability Insurance 


as Creating Tort Liability 


HE MERE STATEMENT of the title 
of my article is sufficient in its connota- 
tion to startle anyone even remotely familiar 
with the field of either tort or insurance law, 
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By EDWARD F. STREIT 


because it implies the violation of elemen- 
tary, fundamental principles in both fields. 

It has been said that a complete and ade- 
quate definition of tort liability was a task 
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Me. Streit is a member of the law firm 


of Sears and Streit, Chicago and Aurora, Illinois 


which up to now appears to have been be- 
yond the powers of the English-speaking 
lawyer. However, most people would ac- 
cept, as a general definition, the statement 
that tort liability arises out of the wrongful 
or negligent violation, either by act or omis- 
sion, of the right-duty relationship on the 
one hand and consequent injury or damage 
on the other. In any event, it is to be 
distinguished from contract liability. In 
fact, a definition of tort sometimes given 
is that it is a wrong independent of 
contract. Even in that class of tort ac- 
tions in which a contract may play a part, 
such as the common carrier or malpractice 
cases, the tort liability arises out of the 
failure to perform the special duty which 
springs not from the contract but from the 
relationship created by the contract. For 
example, the physician-patient relationship 
would give rise to the duty even in the 
absence of contract, as where the patient 
is unconscious. 

The concept of liability insurance, on the 
other hand, is that of a contractual relation- 
ship between the insurer and the insured, 
with which third persons have no connec- 
tion, under which the insured is protected 
against loss by reason of his tort liability 
to third persons. Disregarding for our pur- 
poses the distinction between liability in- 
surance and the now-outmoded form of 
indemnity insurance, it is possible for third 
persons to acquire rights under the policy, 
but it is the event of liability which pro- 
duces the obligation to the third person 
and not the obligation the event. Indeed, 
the policy of insurance itself so provides 
through the so-called “no action” clause 
which prevents a suit on the policy until 
after the liability of the insured has been 
determined by final judgment against him. 

‘68 Miss. 703, 9 So. 885, 13 L. R. A. 682 (1891). 

* Wood v. Wood, 30 Automobile Cases 1120, 
135 Conn. 280, 63 Atl. (2d) 586 (1948). 
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Therefore, to say that it is possible, 
through the contractual relationship be- 
tween the insurer and insured, by the pur- 
chase of a liability insurance policy to create 
tort liability in the insured to third persons 
where none existed before is contrary to 
the accepted ideas of both tort and insur- 
ance law. The contract creates no special 
relationship out of which any higher or 
additional duty on the part of the insured 
arises, and it has no bearing upon the act o1 
omission constituting the breach of duty 
nor upon the consequent injury or damage. 
Further, the proposition is contrary to at 
least the declared intention of the policy, 
which is to protect against existing legal 
liability. 

Yet certain situations exist in the law 
where, on the same factual pattern, one per- 
son with liability-insurance coverage may 
be liable legally to a third person while 
another without such coverage is not. Ob- 
viously, space limitation will not permit an 
exhaustive study of all the authorities. 
Therefore, the purpose of the inquiry here 
will be to outline in a general way the 
various situations that may be involved and 
to discuss the impact of liability insurance 
coverage upon them. 


Interfamily Tort Liability 


A long line of cases, commencing with 
Hewlett v. George,’ supports the doctrine 
that actions in tort by a minor against his 
parent are prohibited except for insignificant 
variations relating, for example, to eman- 
cipation,? to acts outside the parental role 
such as willful or intentional injury,’ to 
adoptive parents and persons standing im 
loco parentis as distinguished from natural 


3 Manhke v. Moore, 77 Atl. (2d) 923 (Md.., 
1951); Meyer v. Ritterbusch, 196 Misc. 551, 92 
N. Y. S. 595 (1949); Cowgill v. Boock, 34 Auto- 
mobile Cases 202, 189 Ore. 282, 218 Pac. (2d) 
445 (1950). 
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parents* and other similar limitations on 
the rule. 


The basis for the rule is variously ex- 
pressed, but all of the reasons advanced 
are founded ultimately in public policy. 
McCurdy* suggests seven considerations 
which have influenced the courts. From a 
reading of the cases it appears that by far 
the most important of these are (1) the 
maintenance of parental discipline and au- 
thority and (2) the protection of domestic 
harmony and tranquility.° 


By analogy, suits by a parent against his 
minor child are prohibited.’ Similar reasons 
apply, but, in addition, the converse of the 
rule is supported by the proposition that 
parents stand in the position of natural 
guardians and thus have the function of pro- 
tecting the interests of the child. Therefore, 
they cannot at the same time occupy the 
position of a plaintiff claiming damages from 
the child.* 


A similar factual situation but a somewhat 
different legal situation is presented by the 
question of tort liability between husband 
and wife. Prior to the enactment of the 
Married Women’s Acts, the “entity” or 
“unity” theory applied, and, at least at law, 
the wife had no separate legal existence. 
Husband and wife were regarded as one 
legal person, and the husband was a neces- 
sary party to any legal action which in 
volved the wife. Consequently, under the 
common law, actions between husband and 
wife were impossible not only because the 
same person would be required to be both 
plaintiff and defendant but also because the 
union in one person, the husband, of the 
right-duty relation discharged the duty.* 


Equity, however, recognized the prop- 
erty rights of the wife, particularly those 
relating to her separate estate. Such rights 
could be enforced on behalf of the wife 
against third persons by joining the hus- 
band as party plaintiff and, where the in- 
terest of the husband was adverse, by a 
suit making the husband a defendant. 


* Brown v. Cole, 198 Ark. 117, 129 S. W. (2d) 
245, 122 A. L. R. 1348 (1939): Steber v. Norris, 
188 Wis. 366, 206 N. W. 173, 43 A. L. R. 501 
(1925). 

°**Torts. Between Persons in Domestic Rela- 
tion,”’ 43 Harvard Law Review 1030. 

®**The basis for the rule lies in the vital 
interest which society has in preserving harmony 
in domestic relations and in not permitting 
families to be torn asunder by suits for dam- 
ages by petulant, insolent or ungrateful children 
against their parents for real or fancied griev- 
ances. It is deemed better than an occasional 
wrong should go unrequited than that family 
life should be subjected to the disrupting ef- 
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The Married Women’s Acts destroyed the 
fiction of unity between the spouses and 
permitted separate actions on the part of the 
wife. With the equity precedents to draw 
upon, most of the courts, in spite of vari- 
ations in the language of the statutes, came 
uniformly to the conclusion that rights of 
action at law between the spouses with re- 
spect to property were authorized. But 
because there was no precedent at common 
law either for or against actions of tort 
between the spouses, since actions between 
the spouses were unknown at common law, 
it was in this field that disagreement arose.” 


The majority rule, following Thompson v 
Thompson,” the leading case on the subject, 
denies the right. of action between spouses 
for tort. The basis of the decision is that 
the Married Women’s Acts did not create a 
new cause of action but only permitted the 
separate enforcement of previously existing 
rights by the wife. Hence, since no action 
between the spouses existed at common law, 
there was no such right of action after the 
Married Women’s Acts. 


Also urged in support of some of the 
decisions denying the right of action is 
the same public-policy rule applied to ac- 
tions between parent and child, the policy 
of preserving domestic peace, harmony and 
tranquility rather than of adding to the 
causes for dissension between husband and 
wife.” 

This, in a general way, was the status of 
the law relating to interfamily tort liability 
when the automobile and the use of auto- 
mobile insurance entered the scene. Hag- 
lund said in 1939 that in the tort actions 
between husband and wife involving negli- 
gence (as distinguished from willful tort 
such as assault and battery), all but one 
arose out of an automobile accident and that 
while it does not always appear in the rec 
ord, it was safe to assume that the hus- 
band carried indemnity insurance to protect 
him from adverse judgments, No doubt the 
same assumption can as safely be made in 


fects of such suits."" Securo v. Securo, 110 
W. Va. 1, 156 S. E. 750 (1931). 

* Fidelity Savings Bank v. Aulik, 29 Automo- 
bile Cases 846, 252 Wis. 602, 32 N. W. (2d) 613 
(1948). 

‘’ Schneider v. Schneider, 160 Md. 18, 152 Atl. 
498, 72 A. L. R. 449 (1930). 

® McCurdy, article cited, footnote 5. 

” Haglund, ‘“‘Tort Actions Between Husband 
and Wife,"’ 27 Georgetown Law Journal 697 
(1939). 

1218 U. S. 611, 54 L. Ed. 1180 (1910). 

2 McKinney v. McKinney, 17 Automobile Cases 
594, 59 Wyo. 204, 135 Pac. (2d) 940 (1943). 

13 Article cited, footnote 10, at p. 713. 
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« 

The majority rule is that the exist- 
ence of insurance does not create or 
enlarge any liability which would not 


have existed without insurance. 
° 


the case of negligence actions between par- 
ent and child.” 


The majority of the cases adopt the ortho- 
dox view of both tort law and insurance. 
The right to recover depends upon the ordi- 
nary rules governing liability for negligence. 
Liability must exist before the insurance is 
applicable and the policy of insurance can- 
not establish that fact. Actually, insurance 
is immaterial, and since proof thereof is 
considered prejudicial, evidence of insurance 
is not admissible. Taking all of these to- 
gether, it is obvious that the majority rule 
is that the existence of insurance does not 
create or enlarge any liability which would 
not have existed without the insurance.” 


The first intimation of a minority view 
came in Small v. Morrtson.“ Insurance was 
involved. The court applied the majority 
rule denying an unemancipated minor the 
right to sue his parent for tort on the basis 
ot “public policy.” However, there was a 
vigorous dissenting opinion that questioned 
the entire rule. It pointed out that there 
never was a case in the English common 
law which announced the rule and that 
neither was there any statute which so pro- 
vided. The first indication, according to 
the dissenting opinion, of such a limitation 
on the right of a child to recover against 
a parent was found not in the common law 
but in Hewlett v. George,” based upon the 
court’s opinion of “public policy.” The dis- 
senting opinion also states that all of the 
authorities stem from the Mississippi case 


and that Mississippi could not, in 1891, 
create common law for North Carolina and 
concludes that the rule should be abrogated 
and the action allowed. 

In Wick v. Wick® the court again applied 
the majority rule stating that it endorsed the 
doctrine as one founded on wholesome public 
policy. No mention was made of insurance. 
Again there was a dissenting opinion which 
stated that practically every employer and 
automobile owner protected himself against 
liability by insurance and that the tather 
having thoughtfully protected the public 
at large against misfortune due to his negli- 
gence, the court should not step in and 
deny the infant member of his family the 
same chance in life possessed by the public. 
The dissenting opinion also attacked the 
public-policy theory of the majority, point- 
ing out that courts could declare public 
policy only when the law was silent but that 
the court’s declaration of public policy was 
in conflict with the Wisconsin Constitution 
which provided that every person should 
find a certain remedy in the law for all in- 
juries or wrongs. 


In Fidelity Savings Bank v. Aulik»® 21 
years later, the Supreme Court of Wisconsin 
apparently no longer endorsing the doctrine, 
said that the question whether insurance 
coverage would relieve the strain of such 
interfamily actions on the family relation- 
ship was a question of public policy which 
should be determined by the legislature. 


Elias v. Collins ® adopts the majority rule 
but says that there is a spice of good sense 
to the argument that the coming of the 
automobile and insurance have so changed 
business methods that the rule should be 
changed, since reimbursement by the in- 
surance company eliminates the reason for 
the rule. However, the court concludes 
that if the rule is to be changed, the legis- 
lature should do it. 





4In McKinney v. McKinney, cited at footnote 
12, it was said at p. 953: ‘‘Experience in the 
matter is perhaps still too limited to furnish 
reliable proof; yet the fact that there appears 
to have been no suits, save for malicious in- 
juries, before insurance was known and used, 
coupled with the recent institution of actions 
for negligence where there is insurance, points 
with reasonable certainty to the answer of the 
prophecies of untoward results to follow any 
holding that the parent is accountable to the 
child. It shows that suits which would harass 
the parent, impair his authority and disrupt the 
home are not likely to be brought."’ 

' Villaret v. Villaret, 29 Automobile Cases 
742. 169 F. (2d) 677 (CA of D. C., 1948): 
Belleson v. Skilbeck, 183 Minn. 537, 242 N. W. 1 
(1932): Lund v. Olson, 183 Minn. 515, 237 N. W. 
188 (1931); Norfolk Southern Railroad Company 
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v. Gretakis, 162 Va. 597, 174 S. E. 841 (1934); 
Owens v. Auto Mutual Indemnity Company, 
235 Ala. 9. 177 So. 133 (1937); Skillen v. Skillen, 
130 Me. 223, 154 Atl. 570 (1931); Rines v. Rines, 
36 Automobile Cases 654, 97 N. H. 55, 80 Atl. 
(2d) 497 (1951): Rambo v. Rambo, 195 Ark. 
832, 114 S. W. (2d) 468 (1938): Bulloch v. 
Bulloch, 45 Ga. App. 1, 163 S. E. 708 (1932); 
Dunlevy v. Butler County National Bank, 30 
West 155, 64 D & C 535, 62 York 117 (Penn. Ct. 
of Com. Pleas, 1949). 

SIS N.C. 577, 18S. FE. 2. RA LR 
1135 (1923). 

% Cited at footnote 1. 

9192 Wis. 260, 212 N. W. 787, 52 A. L. R. 
1113 (1927). 

’ Cited at footnote 7. 

°° 237 Mich. 175, 211 N. W. 88, 52 A. L. R. 
1118 (1926). 
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Minnesota in 1932 likewise held that if 
the rule were to be changed it should be 
done by legislation.” However, in Rozell 
v. Rosell,” in an action between a brother 
and sister, it was held that the court could 
not ignore the automobile and the wide- 
spread use of insurance and refuse to de- 
clare a rule of conduct while waiting for 
legislation. 

Dunlap v. Dunlap™ is the first case to 
adopt the minority viewpoint as the holding 
of the court. There, in a suit by a minor 
son against his employer father to recover 
for injuries arising out of the work, the 
immunity of the father was pleaded. The 
court answered the various arguments in 
favor of the immunity. The husband and 
wife cases were distinguished historically 
on the basis of the unity rule and also on 
the basis of statutory construction. The 
asserted danger of fraud in the presentation 
of stale claims was held to be merely an 
argument against the protection usually 
given minors with respect to the statute of 
limitations. The argument as to the possi- 
bility of succession through heirship by the 
parent was held to be only a remote con- 
tingency and equally applicable to suits in- 
volving property, where it was held to be 
no bar to the action. The argument with 
respect to the depletion of the family ex- 
chequer which should be held for the benefit 
of all was held untenable because it ignored 
the parent’s power to distribute his favors 
at will and did not consider the depletion 
of the child’s assets of health and strength 
through the injury. 


The court concluded that the only reason 
of substance to support the rule was the 
public policy which required that the par- 
ental authority and family peace be main- 
tained. The court asserted that the denial 
of recovery under the majority rule was not 
put upon the ground that the parent was not 
a wrongdoer nor that his conceded wrong 
has been excused. He has escaped lia- 
bility because the child has been sacrificed 
for the family good. Therefore, since the 
only ground to support the immunity is the 
effect that the suit would have upon dis- 
cipline and family life, the presence of in- 
surance protecting against the liability 
causes the reason for the rule to fail, and 
since the immunity rule is a harsh rule, it 
should not be applied in any case where 
the immunity is not required 

** Belleson v. Skilbeck, cited at footnote 15. 

3281 N. Y. 106, 22 N. E. (2d) 257, 123 A. L. R. 
1015 (1939). 


84 N. H. 352, 150 Atl. 905, 71 A. L. R. 1055 
(1930). 
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In response to the contention that taking 
out insurance cannot create a liability wher: 
none existed before, the court said that the 
act of taking out insurance created no lia- 
bility. What it did was to remove the bar- 
rier to the enforcement of the right which 
theretofore had been impaired for a reason 
which no longer existed. 


The court notes that where there is in- 
surance, the suit is more likely to be wel- 
comed than to be considered a disturbing 
factor, saying that more than one writer has 
sounded a warning that the right to re 
cover under such circumstances is open tc 
objection, not because it will induce family 
discord but because it will afford oppor 
tunity for family conspiracy against the 
insurer, 


Worrell v. Worrell™ follows the rule ot 
the Dunlap case. The court said that the 
issuance of a policy of insurance creates 10 
cause of action where none exists in the 
absence of insurance. However, the pres- 
ence of insurance does lessen the effect oi! 
the liability on the wrongdoer. Therefore, 
since the reason for denying the action is 
based upon the effect which the liability 
has on the wrongdoer, removing that effect 
removes the reason for the immunity, and 
when the reason ceases, the rule ceases 
The authority of this case is somewhat im 
paired by the fact that the injury occurred 
on a bus which the father was operating 
as a common carrier under a statute requir- 
ing liability insurance to protect passen- 
gers. Thus, the court was able to distin- 
guish between the father’s parental role and 
his vocational role and to point to the posi- 
tive policy of the state under the statute to 
afford to passengers of carriers the protec- 
tion of liability insurance in the event of 
an injury. 

In Lusk v. Lusk® recovery was allowed 
against the father for an injury to a child 
received while a passenger in a school bus 
operated by the father. The court said that 
it was not impressed with the argument 
with respect to the liability of the parent 
in his vocational rather than parental capacity 
The defendant, said the court, would be essen- 
tially the parent and it would be against 
him that the child would be publicly ar- 
rayed. But a different situation exists, th 
court says, when the parent is protected 
by insurance in his vocational capacity. 





#4 Automobile Cases 848, 174 Va. 11, 4S. E 
(2d) 343 (1939). 

3113 W. Va. 17, 166 S. E. 538, 122 A. L. R 
1357 (1932). 
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lhere the reason for the rule fails and the 
rule fails with it. 

That it is the presence of insurance and 
not the vocational activity of the defend- 


aut giving rise to the injury which is 


important is illustrated by the partnership 
and the master-and-servant cases where, in 
some cases, the immunity of the parent is 
extended to the partner or master on the 
theory that their liability is derivative 
only,” for in those cases the activity giving 
rise to the injury would always be a vo- 
cational activity on the part of the parent. 


As we have seen above, the determi- 
nation of the question whether or not a 
right of action for tort liability between 
spouses was permissible was based upon 
construction of the Married Women’s Acts. 
Thus, it was possible, on the basis of statu- 
tory construction, for the same court at 
the same term at which Small v. Morrison™ 
was decided to hold in Roberts v. Roberts™ 
that a married woman could recover against 
her husband for personal injuries without 
regard to whether they resulted from his 
negligent or willful wrong. This, of course, 
is the minority view. But in either event, 
whether the majority or minority view is 
adopted, although the presence of insur- 
ance may be the motivating factor for the 
suit it has not been the announced reason 
tor the result, and, in most of the cases, 
mention of insurance on the record has 
heen studiously avoided. 


However, there is a line of cases which 
holds to the majority rule and denies the 
right of action, which announces the family- 
harmony rule either as the basis for con- 
struction of the Married Women’s Act or 
as a reason separate and in addition thereto 
affording independent ground for denying 
the action.” In this line of cases, as in the 
parent-and-child cases, the argument can be 
made that the presence of insurance elimi- 
nates the possibility of family discord and 
that the reason for the rule having ceased, 
the rule itself should be abrogated. 

** Belleson v. Skilbeck, cited at footnote 15; 
Weece v. Holland Furnace Company, 269 IIl. 
App. 164 (1933). 

* Cited at footnote 16. 

* 185 N. C. 566, 118 S. E. 9 (1923). 

* Austin v. Austin, 136 Miss. 61, 100 So. 591 
(1924): Plotkin v. Plotkin, 32 Del. 455, 125 Atl. 
155 (1924); Leonardi v. Leonardi, 21 Ohio App. 
110. 153 N. E. 93 (1925); Palmer v. Edwards, 
155 So. 483 (La., 1934). 

® Cited at footnote 12. 

" The court said (135 Pac. (2d) 940, 950) that 


while the common law unity of person in‘ the 
husband and wife no longer prevails, never- 
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McKinney v. McKinney™ is illustrative. 
This case is illustrative also of the diver- 
gence of view on the subject, for all three 
different viewpoints were there presented. 
This suit was by a wife against the hus- 
band for injuries sustained in an auto- 
mobile accident. Insurance did not appear 
from the pleadings, although the marriage 
relationship did. Three opinions were filed 
in the appeal from the judgment sustaining 
a demurrer to the complaint. 


The majority opinion held that there was 
no right of action for three reasons: (1) a 
construction of the Married Women’s Act, 
(2) the possible detriment to public morals 
by the encouragement of collusion within 
the family circle and (3) the family-har- 
mony rule.” 


The dissenting opinion held that there 
was a right of action under the Married 
Women’s Act irrespective of liability insur- 
ance. 


A specially concurring opinion held that 
there was a right of action if liability insur- 
ance existed. This opinion stated that the 
unity theory has long since been destroyed 
by legislation and that, therefore, the 
courts, in denying the right of the wife to 
sue her husband, have been compelled to 
resort to another reason—the policy of pre- 
serving domestic peace and felicity. Hence, 
where the presence of liability insurance 
removes the possibility of discord, the ac- 
tion should be allowed.” 


Minority View Favored 


An analysis of the later cases and text 
and editorial opinion indicates that modern 
thought favors the minority view. From 
the time it was first introduced into the 
law, it has seen a steady growth in the 
decided cases, and, while there is some 
divergence of view, text and editorial opin- 
ion is largely critical of the majority rule. 
In some instances the course of decision 
has been to ignore the presence or absence 
of insurance and simply decide in favor of 


theless there is a unity of interest. and it 
would seem that any policy which would add 
to the causes for dissension between husband 
and wife would be of doubtful benefit. 

3% ‘Clearly, an action which is calculated to 
disturb the peace and harmony of a family is 
as distinct from the action where that is not 
true as day is from night, and it is apparent, 
as already mentioned, that when liability insur- 
ance exists to protect against accidents, no 
disturbance of such peace and harmony can 
arise by attempting to collect on the insurance.”’ 
Mr. Justice Blume specially concurring (135 Pac. 
(2d) 940, 954). 
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a right of action in all cases.” Since as we 
have seen, however, that in practice these 
suits are not filed except where there is 
insurance, it is the presence of insurance 
which induces the liability. The second line 
of cases frankly admits that the presence 
of insurance is the factor responsible for 
the liability by removing the reason for 
the rule of nonliability. Haglund™ says 
that the line should be drawn on the basis 
of whether or not liability insurance exists 
and that that will, for all practical pur- 
poses, draw the line between negligent and 
willful torts. 


The principles supporting the minority 
view may be summarized as follows: 


(1) There is no sound basis in the com- 
mon law for making a distinction between 
property actions and tort actions in a con- 
struction of the Married Women’s Act. 

(2) Interfamily actions to recover dam- 
ages where there is no insurance are, in 
fact, limited to assault and battery cases. 
\ll negligence actions are in reality friendly 
actions, the purpose of which is to collect 
the insurance. Therefore, the family-har- 
mony rule is out of touch with reality. In 
the assault and battery cases, the family 
harmony has already been disrupted and 
the cases involving insurance will produce 
no discord. Moreover, the rule is not ap- 
plied to property actions where the reason 
for it is certainly as great. 

(3) With respect to the public spectacle 
of suits between members of the same 
iamily, the answer is given that this results 
irom the condition of the policy of insur- 
ance which makes necessary the establish- 
ment of the liability of the wrongdoer be- 
tore liability attaches to the insurer. The 
argument is that the insurer should not be 
permitted to undertake the risk for a con- 
sideration and at the same time attach a 
condition which eliminates the risk under- 
taken. 

(4) Modern society favors and promotes 
the spreading of losses by the widespread 
use of insurance rather than the placing 
upon the individual of the personal calamity 
of an individual loss. The reason exists in 
as great, if not greater, degree among mem- 
bers of the same family. 

(5) The insurance company has received 
the consideration for the risk, since rates 
cover all cases of liability and are not 


adjusted on the basis that wives and chil- 
dren are excluded risks. Hence, no reason 
exists to permit the insurance carrier an 
unexpected windfall and to cast upon the 
individual, the family or the public the loss 
incident to injury. 


This argument may not be entirely true. 
Rates over a period of time are determined 
by loss experience, and if losses are reduced 
by the exclusion of members of the family 
from insurance protection, theoretically, at 
least, rates should be correspondingly less 
However, inquiry has disclosed that the 
impact of interfamily losses upon rates 
would be infinitesimal and can be disre- 
garded. Also to be considered in this con- 
nection is the fact that the prudent person 
attempting to protect others from his negli- 
gent acts by adopting the modern devic¢ 
of insuring against liability in advance is 
unwittingly prevented from doing so in the 


case of members of his own family. 


(6) The principal objection to the mi- 
nority rule from a practical viewpoint seems 
to be the possibility of family fraud and 
collusion at the expense of the insurer 
Many answers are given. It is said that 
the fact that there may be collusion in 
some cases is never a proper ground for 
the adoption of a rule of law which denies 
a recovery in all cases and that this is 
especially true here in view of the vast 
facilities available to insurance companies 
to deal with fraud. With respect to the 
liability question, the problem is no greater 
than exists in guest cases,” and, with re- 
spect to the question of the extent of the 
injury, the problem is the same as in any 
personal-injury action, one requiring medi- 
cal examination and expert testimony.” In 
many other situations in the law, investi- 
gation, discovery and cross-examination are 
considered to be adequate safeguards against 
fraud. Moreover, it is said, if the danger 
of fraud and collusion is a real danger, the 
insurer can in a forthright manner mak« 
an exclusion of the coverage.” 


7 


Some difficulty arises over compliance 
with the cooperation clause of the policy. 
Here it would seem that the insured is on 
the horns of a dilemma. Noncompliance 
would result either in collusion or voiding 
the policy, whereas compliance might readil) 
produce the disharmony which the rule was 
designed to prevent.” Yet, except on thi 





3 Signs v. Signs, 156 Ohio St. 566, 103 N. E. 
(2d) 743 (1952); Minkin v. Minkin, 4 Automobile 
Cases 308, 336 Pa. 49, 7 Atl. (2d) 461 (1939): 
Roberts v. Roberts, cited at footnote 28. 

* Article cited, footnote 10, at p. 893. 
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% Signs v. Signs, cited at footnote 33. 
* Haglund, article cited, footnote 10, at p. 893 
* Signs v. Signs, cited at footnote 33. 

* Villaret v. Villaret, cited at footnote 15. 
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surface, the problem is practically the same 
as that existing in guest cases. 


The problem of suits in excess of the 
policy limits has been suggested, since to 
the extent of the excess, the suit would in 
fact be adversary.” However, the lack of 
any actions at all where there was no 
insurance indicates that from a practical 
viewpoint no suits would be brought to 
recover in excess of the policy limit. More- 
over, the court would have the power to 
enforce the substantive right within its 
proper limitations and confine the recovery 
to the amount covered by the policy.” 


Disclosure of insurance may present a 
problem. It has been said that the court 
would have the power to prevent proof of 
insurance before the jury, just as it does 
now, and determine questions relating to 
insurance as matters of law.** However, it 
seems doubtful that it would be possible 
to find a jury of 12. people who would not 
sense insurance in an interfamily suit. Actu- 
ally, with the wide prevalence of insurance, 
especially among automobile owners, it 
seems doubtful that any automobile per- 
sonal-injury case is decided at the present 
time without the feeling on the part of the 
jury that the defendant is insured. From 
a practical viewpoint the problem of dis- 
closure of insurance may be more fictional 
than real. 


Tort Liability of Charities 


The doctrine of the immunity or partial 
immunity of charities from tort liability is 
well known. It has been the subject of a 
great volume of discussion by legal peri- 
odical and text writers, and the court decisions 
on the subject are innumerable. For the 
purposes of this discussion it will be neces- 
sary only to outline general principles 
briefly.” 

The doctrine was first introduced in 
English law as dicta in Hertot’s Hospital v. 
Ross,* followed in Holliday v. St. Leonard,“ 


and reversed in Foreman v. Mayor of Canter- 
bury.* Although repudiated in England, 
Massachusetts followed Holliday v. St. 
Leonard in McDonald v. Massachusetts Gen- 
eral Hospital,* and Maryland adopted the 
rule of Heriot’s Hospital v. Ross in Perry v. 
House of Refuge.” From these cases the 
repudiated English rule has spread in vary- 
ing form into the great majority of American 
jurisdictions, although there is a minority 
rule to the contrary. 


Upon principle, four theories are usually 
advanced in support of the doctrine: (1) 
the doctrine of respondeat superior does not 
apply to charitable corporations, and the 
negligent servant 1s the servant of the in- 
jured person, not the servant of the charity; 
(2) there is an implied waiver of the lia- 
bility of the charity by persons accepting 
its benefits; (3) the funds of the institution 
having been given in trust for charitable 
purposes, it would be a breach of trust to 
permit their diversion to the payment of 
claims for the negligent acts of employees; 
(4) from the standpoint of public policy the 
preservation of the charity is more bene- 
ficial than the application of its funds to the 
payment of claims, notwithstanding injustice 
or hardship may result in individual cases. 


On the basis of result, the cases fall inte 
six categories: “ 


(1) Absolute immunity as to all persons; 


(2) Immunity as to beneficiaries but full 
liability of the charity to strangers or third 
persons; 


(3) Full liability to strangers or third 
persons but immunity as to beneficiaries, 
unless the charity has not exercised due 
care in the selection of its servants, in 
which case the beneficiary may also recover; 


(4) The requirement of due care in the 
selection of its servants applied equally to 
both strangers or third persons and bene- 
ficiaries of the charity—if this duty is dis- 
charged, the immunity is effective, otherwise 
there is liability; 





® Rambo v. Rambo, cited at footnote 15. 

“” McKinney v. McKinney, cited at footnote 12. 

" McKinney v. McKinney, cited at footnote 12. 

“The opinion of Mr. Justice Rutledge in 
President and Directors of Georgetown College 
v. Hughes, 130 F. (2d) 810 (CA of D. C., 1942) 
and the majority and dissenting opinions in 
Tucker v. Mobile Infirmary Association, 191 
Ala. 572, 68 So. 4 (1915), contain a complete 
and analytical discussion of the immunity 
doctrine. 

“12 Clark & Fin. 507, 8 Eng. Rep. 1508 (1846). 

“11C. B. N.S. 192 (1861). 

“L. R. 6 Q. B. 214 (1871). See also Hillyer 
v. St. Bartholomew’s Hospital, 2 K. B. 820, 
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9 Brit. Rul. Cas. 1 (1909); Mersey Docks Trus- 
tees v. Gibbs, L. R. 1 H. L. 93; President and 
Directors of Georgetown College v. Hughes, 
cited at footnote 42; Nicholson v. Good Samari- 
tan Hospital, 145 Fla. 360, 199 So. 344, 133 
A. L. R. 809 (1940); Tucker v. Mobile Infirmary 
Association, cited at footnote 42; Throckmor- 
ton’s Cooley on Torts, Sec. 53, p. 124. 

#120 Mass. 432, 21 Am. Rep. 529 (1876). 

4763 Md. 20, 52 Am. Rep. 495 (1885). 

8 Throckmorton’s Cooley on Torts, cited at 
footnote 45: Appleman, ‘‘The Tort Liability of 
Charitable Institutions,’’ 22 American Bar Asso- 
ciation Journal 48 (1936). 

** Appleman, article cited, footnote 48. 
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(5) Jurisdictions which make a distine- 
tion between injuries arising out of the 
condition of the premises from those in- 
volving active negligence and adopt a rule 
of full liability in such cases while other- 
wise applying the immunity rule in varying 
degrees; 

(6) Jurisdictions which hold the charity 
to the full-liability rule the same as private 
corporations or individuals. 

The trust-fund theory of immunity fully 
applicable to both beneficiary and stranger 
alike affords the best background for this 
discussion. Therefore, the Illinois cases 
where the trust-fund theory is so applied 
are particularly pertinent. 


Parks v. Northwestern University™ holds 
that the doctrine of respondeat superior 
does not extend to charitable institutions 
for two rgasons: first, that the trust fund 
might be destroyed or diverted from the 
purpose for which it was given, thus 
thwarting the donee’s intention; and, sec- 
ond, that since the trustees cannot divert 
the funds by their direct act from the pur- 
poses for which they were donated, such 
funds cannot be indirectly diverted by the 
tortious or negligent acts of the managers 
of the funds or their agents or employees. 


Because of the immunity rule and in 
order to make use of insurance and thus 
spread the loss, the practice grew up in 
Illinois, particularly in Chicago, of adding 
an endorsement to the policy to the effect 
that the insurer would not raise the defense 
of immunity without the consent of the 
insured, The purpose of such arrangement 
was to provide insurance coverage notwith- 
standing the immunity, reserving as a prac- 
tical matter, however, the right to assert 
the immunity in cases of excessive or 
fraudulent claims. 


Since the decision in Parks v. North- 
western University, where plaintiffs in IIli- 
nois have sought an unqualified recovery 
in tort against a charitable organization, 
the immunity rule has been uniformly fol- 
lowed. However, where it appeared from 
the pleadings that the charitable corpo- 
ration was covered by liability insurance, 
the appellate courts have differed in their 
conclusions as to the extent of the ex- 
emption.™ 


50 218 Ill. 381, 75 N. E. 991 (1905). 

81 Myers v. Young Men’s Christian Associa- 
tion, 8 Negligence Cases 222, 316 Ill. App. 177, 
44 N. E. (2d) 755 (1942); Piper v. Epstein, 
12 Negligence Cases 545, 326 Ill. App. 400, 62 
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With the decisions in Illinois in this 
unsettled condition, the question was pre- 
sented as a matter of first impression to 
the Supreme Court of Illinois in Moore ». 
Moyle.” The court held that the doctrine 
of immunity in Illinois had for its sole 
object the protection of trust funds; that 
a judgment based on tort against a chari- 
table institution would be valid where the 
defense of immunity was not interposed; 
that the exemption or immunity in Illi- 
nois went no further than to protect trust 
funds of the charity from being taken to 
satisfy liabilities for the tortious acts of 
its agents or servants; that where liability 
insurance exists to protect the trust funds, 
the reason for the rule is obviated to the 
extent of the coverage; and that a judg- 
ment against the charity payable out of 
nontrust funds was proper. The court 
noted the argument that liability was there- 
fore predicated upon the presence or ab- 
sence of liability insurance but rejected this 
contention, saying that the question of in- 
surance in no way affects the liability but 
goes only to the question of the manner 
of collecting the judgment and has no 
more effect on liability than the presence 
of other nontrust property or funds in the 
hands of the charity. 


A dissenting opinion, however, points 
out that the issue to be determined is 
whether the defendant is immune from 
liability, not whether a judgment can be 
subsequently satisfied. It is also pointed 
out that under the majority decision the 
complaint must be dismissed if the trust 
funds will be impaired or depleted, whereas 
the proceeding may continue if such is not 
the case and that, therefore, the very ques- 
tion of liability itself is determined on the 
basis of the presence or absence of non- 
trust funds, namely, liability insurance. The 
dissenting opinion advocates a _ re-exami- 
nation of the entire question and either 
reaffirmance or rejection of the doctrine 
of the Parks case in the light of present- 
day social and economic conditions and 
leaves a strong impression that upon such 
review the dissenter at least would abro- 
gate the rule of immunity entirely. That 
view, however, did not prevail, and the 
rule in Illinois is that the existence of 
insurance is determinative of the question. 


15 Negligence Cases 587, 332 Ill. App. 618, 76 
N. E. (2d) 342 (1947). 


%17 Negligence Cases 1005, 405 Ill. 555, 92 
N. E. (2d) 81 (1950). 


IL J—September, 1952 
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lennessee and Colorado, which also have 
adopted the trust-fund theory of immunity, 
reach the same result. 


In McCleod v. St. Thomas Hospital®™ the 
insurance question was presented. It came 
up on the pleadings which the court said 
did not properly meet the issue and the 
opinion, therefore, is not entirely satisfac- 
tory. The court said that no additional 
rights were given plaintiff and no greater 
obligation was imposed on the defendant by 
reason of the insurance. However, the court 
also said: “The exemption and_ protection 
afforded to a charitable institution is not 
immunity from suit, not nonliability for a 
tort, but the protection actually given is to 
the trust funds themselves.” 

Two years later, in Vanderbilt University 
v. Henderson, the court held squarely that 
where liability insurance protected the trust 
funds, the charity was liable for the tort. 
Judgment against the defendant was sus- 
tained, with the proviso, however, that it 
should be satisfied only out of the insurance. 


In O’Connor v. Boulder Colorado Sani- 
tarium Association™ the court, reaching the 
same result, said of the immunity rule: 
“We can not agree that this policy goes 
so far as to include nonliability where a 
charitable institution has contractually and 
for the benefit of third parties insured 
against its negligence.” 


It has been suggested™ that the pres- 
ence of insurance should remove the im- 
munity in every case except where the 
waiver theory is applicable.” Indeed, in 
Haynes v. Presbyterian Hospital Association, 
the court took judicial notice of both 
hospitalization and liability insurance in 
declaring that the public policy of Iowa 
no longer favored immunity of charities 
but, on the contrary, required full liability 
for negligence. 


53170 Tenn. 423, 95 S. W. (2d) 917 (1936). 

% 23 Tenn. App. 135, 127 S. W. (2d) 284 (1938). 

52 Negligence Cases 1200, 105 Colo. 259, 96 
Pac. (2d) 835, 133 A. L. R. 819 (1939). 

56 Holloran, 5 Washington & Lee Law Review 
272 (1948). 

It may be in the public interest that the 
injured person be reimbursed rather than suffer 
the loss individually. There is no diversion of 
funds because the premium payment has already 
taken place. The only question remaining is 
whether the injured person or the insurance 
company bears the loss. (See Holloran, cited 
at footnote 56.) 

8818 Negligence Cases 1022, 241 Ia. 1269, 45 
N. W. (2d) 151 (1950). 

58° McKay v. Morgan Memorial Co-Operative 
Industries and Stores, Inc., 272 Mass. 121, 172 
N. E. 68 (1930); Williams v. Church Home for 
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However, the weight of authority sup- 
ports the rule that carrying liability in- 
surance does not create or enlarge liability 
on the part of the charity, even though, by 
reason of such insurance, damages might 
be paid to the plaintiff without diverting 
funds held for charitable purposes.” In fact, 
this rule is applied in many jurisdictions 
where the trust-fund theory is applicable. 


Where the doctrine of partial liability 
applies, there is considerable logic in the 
rule, for the insurance policy has a field 
in which to operate.” But where the rule 
of complete immunity prevails, several ques- 
tions are presented. For example, is the 
policy inoperative? Is the premium pay- 
ment an unauthorized diversion of trust 
funds? And what is the position of the 
insurer? Since these questions arise also 
in connection with governmental immunity 
to tort liability they will be considered in 
that connection. 


Tort Liability of Governmental 
Agencies and Subdivisions 


The rule is well settled in all American 
jurisdictions that the state and its sub- 
divisions are immune to tort liability for the 
wrongful conduct of its officers and em- 
ployees acting in a governmental capacity. 
Therefore, no action may be maintained 
without the consent of the state. The same 
rule applies to the federal government. The 
rule is ancient and is based upon the 
principle of sovereignty. In later cases the 
additional reason is given that the tax- 
payers’ moneys have been levied for specific 
purposes and may not be ed to pay claims 
However, the latter reason is probably only 
makeweight, since the same situation ap- 
plies in the case of judgments arising out 
of activities in a proprietary capacity where 
payment is customarily made by subsequent 


Females, 223 Ky. 355, 3 S. W. (2d) 753, 62 
A. L. R. 721 (1928); Enman v. Trustees of 
Boston University, 270 Mass. 299, 170 N. E. 43 
(1930); Levy v. Superior Court, 74 Cal. App. 
171, 239 Pac. 1100 (1925); Cristini v. Griffin 
Hospital, 15 Negligence Cases 687, 134 Conn. 
282, 57 Atl. (2d) 262 (1948); Schaw v. Morgan, 
241 Wis. 334, 6 N. W. (2d) 212 (1942); Greatrer 
v. Evangelical Deaconess Hospital, 261 Mich. 
327, 246 N. W. 137 (1933); Dille v. St. Luke’s 
Hospital, 13 Negligence Cases 997, 355 Mo. 436, 
196 S. W. (2d) 615 (1946); Herndon v. Massey, 
217 N. C. 610, 8 S. E. (2d) 914 (1940); Missis- 
sippi Baptist Hospital v. Moore, 156 Miss. 676, 
126 So. 465, 67 A. L. R. 1106 (1930). See, also, 
Annotation, 145 A. L. R. 1336. 

© Herndon v. Massey and Mississippi Baptist 
Hospital v. Moore, cited at footnote 59. 
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levy. In any event, persons injured in the 
course of governmental activities are prac- 
tically without remedy. Nevertheless, in 
spite of the fact that there is no right of 
action, the practice has grown up in govern- 
mental subdivisions to insure against tort 
liabilities. 

As might be expected from the foregoing 
discussion, according to the majority rule 
the presence of liability insurance has no 
effect upon the immunity. Since there is‘no 
right of action against the insurer under the 
provisions of the policy until the liability of 
the insured is established and since lia- 
bility cannot be established because of the 
immunity, recovery is denied. In other 
words, the policy protects only against the 
loss of the insured and does not purport to 
protect the injured person. Therefore, the 
prevailing view is that the policy of in- 
surance neither creates nor enlarges lia- 
bility on the part of the insured." 


In Jones v. Scofield Brothers it was urged 
that the basis for denial of tort liability 
in Maryland was the lack of funds in the 
governmental subdivision with which to 
make payment of claims and that the exist- 
ence of insurance obviated the reason for 
the rule—the same reason advanced under 
the trust-fund doctrine in the cases of the 
immunity of charities. However, the court 
in rejecting the contention said: ‘The doc- 
trine of sovereignty of a state against tort 
is still a very firmly established doctrine 
in American law.” 


The policy of insurance is not considered 
an admission that the governmental agency 
is engaged in a proprietary, as distinguished 
from a governmental, function. It does 
not constitute a waiver of the immunity, 
and even where the policy itself contains an 
endorsement that the defense of ‘immunity 
will not be raised, it is ineffective because 
the governmental agency lacks the power 
to waive the immunity.” Indeed, according 
"6 Simons v. Gregory, 120 Ky. 116, 8 S. W. 
751 (1905); Wallace v. Laurel County Board of 
Education, 287 Ky. 454, 153 S. W. (2d) 915 
(1941); Kesman v, School District of Fallowfield 
Township, 16 Automobile Cases 363, 345 Pa. 457, 
29 Atl. (2d) 17 (1942); Price v. State Highway 
Commission, 24 Automobile Cases 977, 62 Wyo. 
385, 167 Pac. (2d) 309 (1946): Pohland v. City 
of Shebouvgan, 251 Wis. 20, 27 N. W. (2d) 736 
(1947); Stephenson v. Raleigh, 232 N. C. 42, 
59 S. E. (2d) 195 (1950); Cushman v. Grafton 
County, 97 N. H. 32, 79 Atl. (2d) 630 (1951). 

“ 73 F. Supp. 395 (DC Md., 1947). 

6’ Pohland v. City of Sheboygan, Stephenson 
v. Raleigh, Kesman v. School District of Fallow- 
field Township and Cushman v. Grafton County, 
cited at footnote 61. 
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to the general rule, since there is no lia- 
bility the expenditure for insurance is a 
worthless expenditure and a waste of public 
moneys and the governmental agency does 
not have the power to procure insurance.” 


These decisions place insurance carriers 
in an anomalous position. As stated above 
in connection with the immunity of chari- 
ties, where the rule of partial liability ap- 
plies there is some justification for the 
insurance, because there is some liability 
to which it can apply. The same is true 
where governmental agencies or subdivi- 
sions are carrying on both proprietary and 
governmental functions and, therefore, are 
to some extent responsible in tort. But 
where the rule of total immunity and com- 
plete nonliability applies in the case of 
charity or where only governmental func- 
tions are carried on by the governmental 
agencies or subdivisions, what is the justi- 
fication for diverting either trust or public 
moneys to insure against a nonexistent lia- 
bility? It has been suggested that in such 
case the insurance is really limited to the 
obligation to provide a defense against 
groundless suits, including both investiga- 
tion and legal services, and to protect 
against a possible change in the law and that 
as a result of the limited undertaking, rates 
are adjusted accordingly.” It is true that 
it has been held in this situation that the 
undertaking to defend is sufficient con- 
sideration for the premium.” But it would 
seem that factually the situation comes 
dangerously close to the practice of law on 
the part of the insurance carrier,” for it 
has been held that an agreement to provide 
a legal defense constitutes the practice of 
law and that where there is an intermediary 
between lawyer and client he must himself 
be a lawyer. On the other hand, if a stand- 
ard premium is charged, the insurance 
carrier is charging for a risk which it does 
not undertake. 


"* Note, 33 Minnesota Law Review 634 (1949) 


and cases there cited: opinion of the Ohio 
Attorney General, No. 1374, April 24, 1952, The 
Insurance Law Journal, June, 1952, p. 427. 


* Note, 33 Minnesota Law Review 634 (1949). 


* Ayers v. Hartford Accident & Indemnity 
Company, 5 Automobile Cases 61, 106 F. (2d) 
958 (CCA-5, 1939); Cushman v. Grafton County, 
cited at footnote 61. 

*t In re Maclub of America, Inc., 295 Mass. 45, 
3. N. E. (2d) 272 (1936); Rhode Island Bar 
Association v. Automobile Service Association, 
55 R. I. 122, 179 Atl. 139, 100 A. L. R. 226 
(1935); People v. Chicago Motor Club, 362 Ill. 
50, 199 N. E. 1 (1935); Merrick v. American 
Security & Trust Company, 107 F. (2d) 271 
(CA of DC, 1939). 
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This anomaly has received some recog- 
nition in the law, but the authorities favor- 
ing liability are at the present time greatly 
outnumbered. In Mississippi Baptist Hospital 
v. Moore®™ there was a field of liability in 
which the policy could operate and liability 
was therefore denied in the case under 
consideration, but the court said: “If in- 
demnity had been taken without a basis for 
legal liability, it might be permissible to 
construe it to cover some liability in order 
to give effect to the contract.” 


In Michael v. St. Paul Mercury Indemnity 
Company® a direct action against the in- 
surer was allowed under a statute which 
provided that an injured person should 
have a direct action where the injury was 
caused by a nonprofit organization not 
subject to suit for tort. The court said 
that the public interest was served by this 
method, merely permissive, by preserving 
the immunity doctrine in proper cases and 
at the same time permitting a recovery in 
a situation where otherwise the policy of 
insurance was worthless if the insurance 
company did not voluntarily choose to respond. 


In Kentucky a 1940 statute authorized 
school boards to purchase liability insur- 
ance. It did not attempt to remove or 
abrogate the rule of immunity to tort lia- 
bility of governmental agencies or sub- 
divisions. This act did not apply to II’allace 
v. Laurel County Board of Education™ in 
which recovery was denied. However, the act 
was applicable to Tavior v. Knox County 
Board of Education." There, the immunity 
of the school board was upheld as to its 
own liability, but the court held that the 
board could be sued and a judgment ob- 
tained which should measure the liability of 
the insurance carrier. To the same effect 
is Standard Accident Insurance Company v 
Perry County Board of Education,” where 
it is said that the permission for the 
maintenance of a suit against the board 
is merely a procedural device for judicial 
determination as to whether an alleged 
injury is the proximate result of the negli- 
gence of the employee and, if so, for the 

*’ Cited at footnote 59. 
® 92 F. Supp. 140 (DC Ark., 1950). 

*° Cited at footnote 61. 
16 Automobile Cases 631, 292 Ky. 767, 167 


"S$. W. (2d) 701 (1943). 


228 Automobile Cases 242, 72 F. Supp. 142 
(DC Ky., 1947). 

2170 Tenn. 125, 92 S. W. (2d) 414 (1936). 

*16 Negligence Cases 690, 189 Tenn. 124, 222 
S. W. (2d) 607 (1949). 

* “Tt would be an entirely useless gesture and 
waste of public funds for a municipality to carry 
liability insurance to protect it in tort actions 
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measurement of the liability on 
thereof. 


account 


Rogers v. Butler™ recognized the lack of 
funds out of which to pay claims as one of the 
grounds for the immunity of governmental 
subdivisions and observed that the county 
had supplied a fund through insurance so 
that claims might be paid without invading 
tax moneys. It was held that a suit might 
be brought by the plaintiffs in the name 
of the county and of the negligent employee 
for plaintiffs’ use to determine the lia- 
bility of the insurer. In Williams v. Town 
of Morristown," although not necessary to 
the decision on the facts, the Supreme 
Court of Tennessee held that a defendant 
and its insurance carrier are liable to the 
injured party, although the defendant would 
not be lable unless it carried the liability 
insurance.” 


In Louisiana, where by statute a direct 
action against the insurer is permitted, re- 
covery in the case of a governmental sub- 
division is allowed on the reasoning that 
the defense of immunity is personal to the 
governmental subdivision and is not avail- 
able to the insurer.“ 


Also, it has been suggested that in those 
cases where the policy of insurance contains 
an endorsement waiving the defense of 
immunity by the insurance carrier, recovery 
should be permitted by a direct suit on the 
policy as a third-party beneficiary contract, 
because such endorsement is inconsistent 
with the condition of the policy, impossible 
ot fulfillment, which requires the liability 
of the insured to be -first determined before 
the obligation of the insurer arises.’ 


Workmen's Compensation Cases 


Although not precisely within the subject 
matter under discussion because the lia- 
bility involved is not strictly tort liability, 
one other situation should be considered 
briefly, namely, cases arising under the 
workmen’s compensation acts. The situation 
arises from attempts to insure coverage 
under the workmen’s compensation acts to 
incurred in connection with its governmental 
acts if it were required to plead and set up gov- 
ernmental immunity as a defense. The more 
equitable rule sanctioned by reason and common 
sense, would be to permit plaintiff to plead and 
prove that the defendant carried liability insur- 
ance; then limit the judgment to such cover- 
age.’’ Williams v. Town of Morristown, cited at 
footnote 74. 

*% Rome v. London & Lancashire Indemnity 
Company of America, 169 So. 132 (1936). 

77 Note, 33 Minnesota Law Review 34 (1949). 
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persons who would not ordinarily be cov- 
ered, either because the employer is not 
.under the acts or because the injured per- 
son is not employed in a covered occupation. 
Insurance against liability under the work- 
men’s compensation acts of agricultural 
employers and, in some cases, municipalities 
and other governmental subdivisions which 
are not covered by the acts are examples 
of the first case. Attempts to cover officers 
of the employer corporation or injuries oc- 
curring outside the course of the employ- 
ment are examples of the second. 


It is generally held that in such cases 
the policy of insurance does not enlarge 
the scope of the workmen’s compensation 
acts nor afford coverage under the acts. 
It does not confer jurisdiction upon the 
industrial commission and it does not estop 
the insurance carrier from asserting either 
the defense of lack of jurisdiction or the 
factual defense that there is no right to 
an award.” What, then, is the effect of the 
policy and what risk does the insurer 
undertake in consideration of the premium? 


In Hood v. Employers Liability Assurance 
Corporation” a direct suit on the policy was 
attempted. The employer was engaged in 
agriculture which was not a covered oc- 
cupation under the compensation act. The 


policy covered legal liability for negligence 
as well as liability under the act and, by 
endorsement, extended the coverage to any 
person whose wages were included in the 
payroll, upon which the premium was com- 


puted, as if such person were definitely 
covered under the provisions of the com- 
pensation act. 


The court held, not however without a 
dissenting opinion, that before there could 
be a recovery against the insurer, liability 
ust be due decedent from someone, inde- 
pendent of the insurance policy. Since the 
employment was not under the act and, 
therefore, not covered and since there was 
no common law liability on the employer, 
the employer was not liable at all and 
hence there was no liability on the policy. 
The dissenting opinion held that the policy 
already covered the employer’s statutory 
and common law liability and that the at- 

% Parker v. Travelers Insurance Company, 174 
Ga. 525, 163 S. E. 159, 81 A. L. R. 472 (1932); 
Thompson v. Parke, 131 Pa. S. Ct. 81, 198 Atl. 
819 (1938); Merchants Mutual Casualty Company 
v. Drown, 89 N. H. 363, 199 Atl. 568 (1938); 
annotation, 117 A. L. R. 1299; 73 A. L. R. 86. 

7941 F. (2d) 573, 73 A. L. R. 79 (CCA-7, 1930). 

80 214 Ind. 488, 14 N. E. (2d) 919, 117 A. L. R. 
1293 (1938). 

8t Utica Mutual Insurance Company v. Glennie, 
132 Misc. 899, 230 N. Y. S. 673 (1928). 
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tachment of the rider by endorsement must 
necessarily have the effect of extending to 
persons not covered under the act the sank 
compensation payments as those who were; 
otherwise, it was meaningless and the policy 
with the endorsement had no greater effect 
than the policy without the endorsement. 


Although there is some support in the 
decisions for the majority opinion of the 
court in the Hood case, the prevailing view 
seems to be to the contrary and in accord 
with the dissenting opinion in that case. 
Thus, the extension of coverage by agree- 
ment is permitted on the theory that the 
parties are free to enter into any contract 
which they choose. The policy is given 
effect as a third-party beneficiary contract 
or an accident policy, and a direct suit 
thereon against the insurer by the person 
who is injured is permitted. 

In American Mutual Liability Insurance 
Company v. Deusenberg™ a standard work- 
men’s compensation and employers’ liability 
policy extended coverage to any person 
whose remuneration was included in the 
premium computation and also to injuries 
sustained by the officers of the employer 
corporation. The policy also contained the 
provision that no action should lie against 
the insurer until after the liability of the 
insured was fixed by final judgment or 
agreement. The decedent, a vice-president 
whose salary was included in the premium 
computation, met his death while in the 
course of his duties for the company. Ina 
proceeding before the industrial commission, 
compensation had been denied because the 
decedent, being a vice-president, was not an 
employee within the meaning of the com- 
pensation act. 


The court held that notwithstanding the 
“no action” clause of the policy, recovery 
in a direct action against the insurer was 
proper, using the formula of the compensa- 
tion act as a measure of the recovery. 

In similar cases, coverage has been ex- 
tended to the president of the employer,” 
partners,” an individual employer™ and a 
minor, illegally employed.” 

Similarly, where a county board and a 
city,” neither of which was covered under 


82 Bituminous Casualty Company v. Powell, 101 
Ind. App. 90, 194 N. E. 495 (1935). 

88 Morris v. Central West Casualty Company, 
351 Ill. 40, 183 N. E. 595 (1932). 

st Edward Stern & Company v. Liberty Mutual 
Insurance Company, 269 Pa. 559, 112 Atl. 865 
(1921). 

85 Robertson v. Board of Commissioners, 122 
Kan. 486, 252 Pac. 196 (1927). 

86 McCaleb v. Continental Casualty Company, 
132 Tex. 65, 116 S. W. (2d) 679 (1938). 
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the workmen’s compensation act, sought to 
extend coverage by insuring their employees, 
it was held that a direct suit on the policy 
was proper because the policy created a di- 
rect obligation to the employees, the liability 
and the extent of recovery being measured by 
the terms of the workmen’s compensation act. 


Underlying Concept 


Although various factual situations are 
involved in the problem, there is one funda- 
mental, underlying concept which is com- 
mon to all. This is the attempt to insure 
in advance against a liability which did not 
exist—a manifestation of the deep-seated 
desire of modern society to make use of 
insurance and, by incurring a known expense 
in the form of a premium, to spread the loss 
of unknown but possible future individual 
disaster. The principal obstacle arises out 
of the condition in the policy that no action 
shall be maintained against the insurer on 
the policy until after the liability of the 
insured has been established, a provision 
which is inconsistent and contradictory in 
a situation where there is no liability on the 
insured at all. 


Confronted with the fact that the purpose 
was not accomplished notwithstanding the 
premium was paid, the courts have adopted 
various approaches, making use, as they 
are always required to do, of the tools at 
hand—existing legal principles. The ma- 
jority of the courts, following orthodox 
rules of tort liability and giving legal effect 
to the positive language of the policy, has 
denied liability and thus prevented a re- 
covery from the common insurance fund. 
But a minority of the courts has found the 
means to permit what was intended. 

The avenues by which this was accom- 
plished vary. In some instances the line 
of decision was to remove the immunity 
entirely and permit a right of action in all 
cases regardless of insurance. In other 
cases the presence or absence of insurance 
was considered the determining factor, and 
an action was permitted to the extent that 
the insurance removed the reason for the 
immunity rule. In still other cases the ‘no 
action” clause of the insurance policy was 
disregarded, and a direct action against the 
insurer was permitted using the existence 
and extent of the liability of the insured, 
absent the immunity, as the measure of 
the liability of the insurer on the policy. 

None of the results is entirely satisfac- 
tory. Certainly the courts ought not to say, 
as the majority rule requires, that insurance 
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may not be resorted to for the purpose of 
spreading the risk in this class of cases, at 
least if there is no question of the legality 
of the premium payment. On the other 
hand, removing the immunity entirely may 
not only open the door to actions which 
may be undesirable but also probably result 
in the diversion of the trust funds of char- 
ities and the tax moneys of governmental 
subdivisions in the form of premium pay- 
ments, not only to the extent of the total 
of all tort losses but also by the additional 
amounts involved in the administrative 
costs incident to the insurance. Whether 
or not the latter objection i$ valid is prob- 
lematical in view of the widespread practice 
of insuring against the hazard notwithstand- 
ing the immunity. 


Aside from the objections to the action 
itself which have already been discussed, 
the chief objection, on principle, to making 
the existence of insurance the criterion of 
liability is that it results in two rules of 
liability and, for practical purposes, permits 
the wrongdoer himself to choose whether or 
not he shall be liable. Theoretically, the 
third approach is more consistent with 
existing legal principles. While it is true 
that a direct action on the policy does vio- 
lence to the “no action” condition of the 
policy, the construction of ambiguous or 
contradictory contracts to arrive at the 
intention of the parties is well known in the 
law. While this condition in the policy 
seemed to be an insurmountable obstacle in 
interfamily immunity cases and in the cases 
of immunity of charities and governmental 
subdivisions, at least in the absence of some 
form of legislative act, it presented no prac- 
tical difficulty at all in the workmen’s com- 
pensation cases. 


Perhaps the real solution would be a new 
form of policy frankly directed to situations 
where immunity is involved. Legislation 
might still be required to authorize premium 
payments by governmental subdivisions and 
agencies, but that question would not be 
involved in the situation where the injury 
had already occurred and the premium pay- 
ment was an accomplished fact. 


In any event, the persistence with which 
the issue has been presented to the courts, 
the varied form which the presentation has 
taken and the steady growth of the minority 
view indicates the vital social need involved. 
Whatever form legal pronouncements may 
take, the practice of spreading the loss by 
the use of insurance will ultimately reach 
immunity cases as the prevailing rule. 


[The End] 
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Loss Prevention and Rehabilitation: 


THEIR CONTRIBUTION TO THE BETTER UNDERSTANDING 


OF CASUALTY INSURANCE VALUES 


ITHIN the short span of your liie- 

time and mine there have been world- 
shaking changes in international affairs, in 
science and in industrial production and 
distribution, but, to me, there have been 
none more profound than the speed of so- 
cial change. 


To me, the most significant scientific 
fact of this age is the development and practi- 
cal application of the science of human rela- 
tions. By this I do not mean a kind of 
Starry-eyed do-goodism preached by the 
long-haired gentry, but I do mean the kind 
of unselfishly selfish, down-to-earth practi- 
cal idealism which the profession of casualty 
insurance, with the full support of an en- 
lightened business management, has practiced 
in the public interest—a profession which, 
has sought and brought an ever-increasing 
degree of safety and security to every man, 
woman and child in America. 


Now, these are big words to address 
key group of learned men who 
are themselves engaged in the practice of 
an honorable profession. Your profession 
has fought through the centuries to pre- 
serve human rights and properties. Prob- 
ably like the real values in casualty 
insurance, you, too, have not been too well 
understood. Because the public understand- 
ing of casualty insurance is obscured by 
the veil of rates, technical and legal policy 
language, the good deeds—the real contri- 
bution to industry and the American work- 
man—are too little 


to a 


understood, 


This business in which I am proud to be 
engaged—and in which I’m sure you have 
equal pride—is a business of trusteeship. 
It could be called a double trust because, 
first, it is of necessity a financial trust in 
which we must set aside “x” 
dollars to pay “x” 
number of claimants or beneficiaries. 
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number of 
number of claims to “x” 
But 





this financial trusteeship, vital as it is, is 
only a part of our public responsibility. 
Ours is also a human trust, a trusteeship, 
an inescapable obligation to remove, if pos- 
sible—in any case to reduce to the mini- 
mum—the causes and the effects of work, 
home and highway injuries. It is a trustee- 
ship to relieve pain and fear and loss. It is, 
finally, a trusteeship to restore the injured 
people to normal living insofar as it is 
within our power to do so through surgical 
and medical care and through the provi- 
sions of physical and mental therapy. 


This obligation and understanding should 
lessen the offhand opinion that insurance is 
a static business which lives by rules and 
regulations, traditions and precepts which 
are unalterable and which must be followed 
by those who wish to avail themselves of 
insurance. | cannot quote from experience 
or knowledge as to any part of the industry 
except that of casualty insurance, but, as 
my subject deals with that branch of the 
business, I should like to state that noth- 
ing is farther the truth than the 
notion that casualty insurance is a static 
institution, governed and ruled by dead 
traditions and operated by unrealistic pro- 
cedures. On the contrary, I believe an out- 
standing job has been done in the field of 
casualty insurance in meeting and adapting 
the business to the tremendous challenge of 
our times. 


from 


To understand the enormity of this task, 
let us review the difficult position in which 
casualty insurance finds itself. In this country- 
and probably in others with which I am not 
familiar—times are changing with 
scopic swiftness. Indeed, if we were to divide 
our country’s history into different periods, 
comparable to some of the European ages, 
we could best describe the present one as 
an age of accelerated rate of change. In in- 
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dustry and in products we have new ma- 
terials which are hazardous and which often 
have unknown properties. The tempo of 
our lives is faster, both in and outside of 
industry. Everything is in a state of flux. 


In former times the primary cause of 
disability and death below the age of 60 
was infectious disease. Today, we are 
conquering infectious disease, and the 
greater percentage of accidents becomes 
our foremost problem, In the past, our 
population lived and died in a relatively 
restricted area. Now, because of the mo- 
bility of this same population, we have tre- 
mendous exposure to accidents. 


Our modern age is obsessed with speed, 
so that the same people who discarded the 
horse and buggy don’t even like the auto- 
mobile any more. Trains are too slow for 
many travelers, but we have the airplane. 
However, even the speed of the DC-3 isn’t 
satisfying. We have the DC-6 and the 
Constellation, and tomorrow we will have 
the jet. 

People used to die at a “ripe old age” of 45. 
Today the life expectancy of men is in the 
late 60’s and in the early 70’s for women, 
which means that people work longer even 
though they not as agile and their 
reflexes are not so good. On these accounts 
they may be more prone to accidents. In the 
past, serious illnesses and serious traumatic 
injuries used more frequently to bring 
death. Today, through medical skills, more 
people are saved from death. Two of your 
best examples are the paraplegic and the 
quadraplegic patient. 


are 


All this constitutes a tremendous chal- 
lenge to the casualty insurance company, 
which finds itself in the midst of the tur- 
moil created by these many changes. To- 
day, engineering design tends to exceed 
human capacity. We need new criteria in 
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engineering and loss-prevention skills to 
fulfill the requirements placed on humans 
by engineering design. It is unfortunate, 
but it seems our technological development 
sets the center of achievement in the ma- 
chine itself and forgets the man who has to 
operate it. More logically, technological 
developments should rightfully be an ex- 
tension of the human being as a biological 
unit. Because this is not being done, loss 
prevention today is faced with the tremen- 
dous task of adjusting the airplane that 
goes 600-700 miles an hour to the human 
who has to operate it. 


Most certainly, casualty insurance is not 
static. Finding ourselves in the vortex of 
this whirlpool of change—changing tech- 
nology, changing social and industrial think- 
ing, changing habits and changing life—we 
are accepting the challenge and trying to 
make our contribution in the field where 
we believe we have the knowledge and the 
urgency of purpose. 


Far from remaining static, we are making 
a bold, all-out attack along three fronts in 
the loss-prevention field. First, we are do- 
ing everything within our power to hunt 
down the accident at its source and, by all 
technological and psychological means at 
our disposal, to avoid it. Second, where 
we are faced with accidents which have ir- 
revocably occurred, we are attempting by 
the latest techniques of rehabilitation to 
bring the victim of the accident as com- 
pletely as possible back to his work and 
his place in society, with a maximum en- 
joyment of health. Finally, through re- 
search, we are waging war in the laboratory 
and on the drafting boards against the 
causes of accidents, thus not only seeking 
new methods to avoid accidents that may 
arise but often stopping them at their 
hidden source before they ever have a 
chance to endanger life and limb. I intend 
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to deal with each one of these in its place 
and show how it contributes to the rounded 
picture of accident prevention. Finally, let 
me say that our efforts are not wholly 
philanthropic, economic or competitive. All 
three elements must be combined if casualty 
insurance is to make a worthwhile contri- 
bution to modern civilization. 


Perhaps Stephen K. Bailey in his book 
Congress at Work* best sums up the situa- 
tion we are faced with today. Mr. Bailey 
says: “In the nineteenth century America 
was a universe so vast that stars could 
navigate space with no compass but a trust- 
ing faith in the improbability of collision. 
The twentieth century is a century of mi- 
crocosms, with radio-active particles col- 
liding in terrifying repetition, and human 
particles colliding with even more terrify- 
ing release of social energy.” 


Obviously these changes have consider- 
able impact on casualty insurance. Take 
the question of underwriting. Our business 
is regulated by state laws. Because of these 


legal regulations it is difficult to make the 
rapid adjustments in insurance rates re- 
quired by these changing conditions. The 
shifting times cause trouble enough within 
measurable ranges, but there are many im- 
measurable situations, such as interpreta- 
tions on injuries, which are entirely different 


from what they were in the past because 
of the broad trends and_ social philo- 
sophy reflected in our courts. 


The claims department can minimize the 
effect on underwriting results due to these 
accelerated changes, but it cannot, in the 
time allotted to it, reverse the situation, for 
claims-department operations are also sub- 
ject to the impact of new attitudes and 
changes in social and economic thinking. 
A good example is the increasing tendency of 
judges to submit issues for jury decision. In 
general, whereas judges’ decisions are based 
largely on logic, jury decisions are based 
primarily on emotional reactions. As a 
result, there is a greater claims conscious- 
ness on the part of everyone. 


When loss prevention seeks to come to 
the aid of the underwriting and claims de- 
partments, we are faced with a confusing 
situation. It is bad enough to have to meet 
these new situations head-on, but even worse, 
the sources of technical and professional 
knowledge in these newly compensable 
fields are often wholly inadequate. As an ex- 


21Stephen K. Bailey and Howard D. Samuels 
(Henry Holt and Company, 1952), p. 502. 
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ample I should like to bring to your 
attention the question of claims for par- 
tial loss of hearing due to noise in indus- 
try. Such claims constitute a recent and 
alarming development in the compensation 
field—witness one state in which awards 
of $2,000 and $3,000 have been made for 
such claims without the employees losing 
any time from work or any wages. Yet 
when we come to study this question, we 
find the question itself poorly defined, while 
the scientific knowledge we are able to 
bring to bear on it is uncertain and con- 
tradictory. 


Actually, in loss of hearing we are faced 
with not one, but several, problems. Per- 
haps the most serious of these is the fact 
that loss of hearing may be caused by 
disease, such as scarlet fever, a blow on the 
head or the normal ageing process, as well 
as by excessive noise. At present it is im- 
possible to determine by the techniques cur- 
rently at our disposal what ts the cause of 
a hearing loss. Thus industry is being 
charged with all such losses. (This is also true 
of damage to hearing sustained by service- 
men through two wars and a police action.) 
A closely related problem concerns the 
wide disagreement as to what constitutes 
a hearing loss. There are many ways oi 
measuring this. Most of them are related 
to ability to hear pure tones, which are ex- 
tremely rare in our normal living. There 
are certainly no pure tones in speech, yet 
our ability to hear is being measured against 
this wholly artificial standard rather than 
against ability to understand speech. There 
is a vast difference between the two. 


Furthermore, there is a shocking tend- 
ency today to adopt a specific number of 
decibels as a safe level for noise exposure 
in industry. This is unsound for two rea- 
sons. In the first place, a single number 
does not adequately define complex noises 
such as those produced in industry. In 
the second place, it is obvious that much 
of our daily living takes place in environ- 
ments in which such a number is exceeded. 
If this arbitrary figure is to be accepted, 
there is nothing we can do to correct it, 
because the inside of your automobile that 
you are driving at 40 or 50 miles an hour, 
your radio or television at home with the 
kids around it, the busy city streets, the 
subway, the train, the airplane, in fact, our 
entire life in this accelerated era is sub- 
ject to noise impacts equal to or above this 
figure. 
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The man who perhaps might bear the 

title of “the first accident-preven- 

tion-minded man”: Sir Francis Bacon. 
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| have gone into the question of sound 
and hearing loss at some length, because 
it seems to me to offer a particularly clear- 
cut illustration of the confusion and uncer- 
tainty attending many of the situations with 
which the underwriting, claims and loss- 
prevention departments are today called 
upon to deal. Doubtless, time and ex- 
perience, with the aid of the greater knowl- 
edge that research can bring, will eventually 
clarify much that is now obscure. In the 
meantime, the vastness and complexity of 
the new problems forced upon casualty in- 
surance almost daily should silence any 
charge that our approach is static. On the 
contrary, constant vigilance and resource- 
fulness are a necessity if we are to meet 
the challenge of changing times. 


This problem of sound is just one illus- 
tration of the fact that our old concept of 
loss-prevention activities and preventive fea- 
tures is not good enough any more. We 
must use new tools and new approaches, 
and we must move more quickly. Whereas, 
in the past, research on processes and op- 
erations was spasmodic, today it must be 
continuous. As of the present, any and all 
skills which may contribute to our prob- 
lems must be used, whether they have been 
blessed by tradition or not. 


If we find present-day loss-prevention 
methods sometimes tardy and faltering, we 
might gain courage by glancing briefly at 
the long struggle to bring this whole con- 
cept into being. To do this we must re- 
vert to those earliest days when man first 
invented tools—the primitive axe and knife 
and hammer—and found he could hurt him- 
self with them. 


These early attempts to lower the pre- 
historic accident rate were probably hit-or- 
miss affairs. More than likely, men 
accepted injuries from accidents with stoic 
resignation. Indeed, throughout Greek, Ro- 
man and medieval times an unquestioning 
submission to the tricks of fate formed a 
large part of man’s philosophy. It was only 
in the general awakening of the powers of 
reasoning ushered in by the Renaissance 
that men first began to challenge the blind 
acceptance of disaster and seek ways to 
improve their lot and reduce their suffering. 
The foremost scientific mind of those times, 
the father of that system known as induc- 
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tive reasoning, the man who perhaps might 
bear the title of “the first accident-preven- 
tion-minded man” was the courtier-scholar 
Sir Francis Bacon. 


Under the light shed by Bacon’s genius, 
people first began to think about causes 
(instead of blindly accepting results) and 
to think about the application of nature to 
the uses of man. Then, for the first time, 
there was a clear indication that man might 
have the capacity to control nature. We 
will never know whether Bacon really 
thought in terms of safety devices, though 
his philosophy pointed in that direction. It 
was certainly many years before we find 
evidence that men had picked up the torch 
which he had lighted. 


The Industrial Revolution in England 
gave impetus to accident-prevention legis- 
lation that was shortly felt on the shores 
of our own country. In 1898 the first 
American compensation act was introduced 
in New York State, but it failed of passage. 
However, the United States Supreme Court 
hailed the act with the statement: “Protec- 
tion of labor becomes a public purpose.” 
From then on we were to witness frequent 
legal and legislative resistance to liability 
principles, but these negative actions were 
helpless long to stem the rising tide of 
public sentiment. 


When United States Steel was organized 
in 1900, it brought with it the slogan in- 
herited from the H. C. Frick Company: 
“Safety the First Consideration.” Industry 


was becoming safety conscious. A safety 
exhibit set up by the American Institute 
of Social Sciences, which later became the 
American Museum of Safety, was set up in 
1907. In 1908 came the first action on a 
national scale when Congress enacted a 
restricted federal employee compensation 
act. The first conference on industrial 
diseases was held in 1910. 


The gradual accumulation of health and 
safety measures over this period of years 
gives encouraging evidence of the growth 
of a public and industrial conscience. How- 
ever, the isolated and sporadic efforts of a 
few men of wide sympathies and vision 
were limited and local in their effects. They 
failed to gain any adequate protection for 
the injured or disabled worker on a truly 
national scale. 


Nevertheless, these men drove “survey- 
or’s” stakes that marked the outlines of a 
future road which was first to take shape 
during the years 1911, 1912 and 1913 when 
the workmen’s compensation acts were in- 
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troduced. With the passage of the first 
such act in Wisconsin, effective September 
1, 1911, a movement began which rapidly 
spread over the country. Ten states fol- 
lowed Wisconsin’s lead in that year alone, 
with three more following suit in 1912. By 
1939 all but two states had some form of 
workmen’s compensation law in operation. 
Since industry was charged with the cost 
of these acts, it became interested in doing 
loss-prevention work both for economic 
and humanitarian reasons. Thus this period 
marked the establishment of organized and 
general plans for accident prevention. 


With the responsibility fixed on industry 
for the cost of the compensation system, 
it was natural for employers to cast about 
and see what could be done to reduce these 
costs—the costs of medical service and of 
indemnities as well as production loss and 
spoilage of machinery and materials. In- 
dustry, generally, is a competitive organiza- 
tion, and if it is to control manufacturing 
costs, it needs to control accident costs. 
This incentive has stimulated steadily in- 
creasing efforts to prevent accidents, and 
those insurance organizations which have 
been able to assist their policyholders most 
effectively in preventing accidents have be- 
come leaders in workmen’s compensation 
insurance. The good to society in terms 
of the saving of life and limb is beyond 
calculation. 


Accident prevention back in 1912 aad 
1913 probably started very modestly with 
inspection of a plant and correction of 
housekeeping, the providing of handrails 
and some simple guards on machines. In 
addition, of course, there were meetings of 
employees to appeal to them on the subject, 
and some loss-prevention posters were used. 
Following this, the compensation insurance 
companies, with the state insurance rating 
bureaus, established a schedule rating plan 
which, in itself, was a corrective type of 
schedule. In brief, if you had a first-aid 
room you got a 5 per cent credit on your 
insurance; if you guarded a punch press, 
you got a certain amount of dollar credit 
on your insurance; if you had no exposed 
set screws and no square-headed jointers, 
you got credit. This schedule did a fine 
job. Before very long, industry had taken 
so much advantage of it that most of our 
accidents were happening in what was 
known as the “residue,” which can best be 
defined as that area in which accidents are 
due to human causes rather than to ma- 


2 Accident Facts (National Safety Council, 
1952), p. 28. 
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Last year occupational accidents cost 

16,000 lives; motor vehicles killed 

37,000 and accidents at home, 27,500. 
« 


chines, methods, housekeeping or inherent 
hazards. It was at this point that in- 
dustry woke up to the value of the foreman 
and what he could contribute through super- 
vision to the control of accidents in industry. 


Throughout this period industry did a pretty 
good job. As a matter of fact, according to the 
National Safety Council, the nation-wide fre- 
quency rate of industrial accidents was 
reduced over 70 per cent during the period 
1926-1951, and during the same period the 
severity rate was reduced over 60 per cent.’ 
In one state, Massachusetts, industrial fa- 
talities had been reduced from a frequency 
of 44.5 per 100,000 workers in 1913 to a 
frequency of 12.9 per 100,000 workers in 
1951. Last year, according to figures pro- 
duced at the recent President’s Conference 
on Industrial Safety,® occupational acci- 
dents cost 16,000 lives as against 37,500 
killed by motor vehicles and 27,500 killed 
in accidents at home. This means that in 
1951 we had reached the point where per- 
sons on the job were safer, at least from 
fatal accidents, than those on highways and 
in their homes. Now, all this shows good 
results from the early years of basic safety 
work such as machine guarding, safety educa- 
tion, foreman training and other fundamentals. 


During this period, as today, our ap- 
proach was that accidents in industry are 
brought about by an unfortunate combina- 
tion, if you will, of the machine or the 
piece of apparatus, the material, the method 
and the man. This means you cannot 
ignore consideration, from a safety or loss- 
prevention viewpoint, of any of these fea- 
tures if you are to get maximum safety 
effectiveness in your industries. 


In the case of the machine you have, in 
general, two approaches with which to 
work: removing the hazard or controlling 
the hazard. As long as industries are inter- 
ested in the production of goods, we cannot, 
in many cases, eliminate the hazard. To 
eliminate the hazard on the machine, you 
would have to so guard it or so make it 
that this machine, in all its component 
parts, could not possibly cause an injury 
to an operator whether he had two left 
feet or not. That, therefore, means a foo! 





3 Business Week, June 14, 1952. 
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proof machine, which is perhaps beyond 
reasonable hope. 


However, the machine-guarding problem, 
for the bulk of plants, has been pretty well 
taken care of. As I stated earlier, it was 
done by homemade and various in-plant 
designs introduced down through the years. 
New machinery is now coming through 
from the manufacturers pretty well guarded. 
‘There are still some plants, however, that 
do not have the advantages of modern 
machines where there is still a guarding 
problem. The main problem today, however, 
is combining the machine with the man. 
Our work, as a casualty insurance company, is 
to assist our policyholders to attempt to bring 
about a co-ordination in the machine design so 
that the operator will be able to keep up, 
physically and mentally, with the techno- 
logical design of the machine or apparatus. 


In the case of the method, many times 
you can change the method but, again, the 
operator may persist in an unintelligent 
method of his own which will lead to 
injury. Method is still a big problem, and 
it concerns more properly the layout and 
the routing and is probably involved with 
material-handling problems. Operational 
studies, basic to the safety point of view, 
are very valuable in redesigning an opera- 
tion. Probably very few of you have seen 
a circulation room in a busy newspaper 
office. If you design a flow chart of what 
happens to a bundle of papers in that room 
you can easily understand the reason for 
accidents. Actually, a line drawing show- 
ing the movement of the material looks like 
a cobweb. There is a great deal of crossing 
back and forth which produces injury. 
Fundamentally, injuries happen because 
either the man or the material is in motion. 
You have to outguess—in fact, you have to 
use advance analysis—to figure just where 
the man and the method are in the wrong. 


Fundamentally, in any business the type 
of raw material and the type of semifinished 
material determine the method and the 
design. If you are handling bulk material 
such as flour, you don’t handle it on a 
stevedoring truck. If you are handling 
liquid, you don’t handle it on a flat truck; 
itis piped. If you are handling bar stock or 
odd shapes, there is a standard method for 
transporting, for temporary storage, for 
bringing the work to the machine and 
for taking it away. Each one of these stand- 
ard methods, however, does produce an 
inherent hazard, and it is by recognizing 
and guarding against the hazard, through 
elimination or by control, that the insurance 
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company, with its constant eye on safety 
and accident prevention, can make its 
greatest contribution. 


Material handling is still our biggest 
problem and that which causes the bulk of 
accidents today. The accident record of the 
oil refinery industry is a good example to prove 
this point. This industry has very few, small, 
frequency-type accidents, because it has almost 
no problem of material handling; the material 
is largely handled by pipe. In contrast, 
other industries have frequent material- 
handling problems. These are the source 
of most of the minor injuries which eventu- 
ally become serious due to improper care 
and other features. Despite material-handling 
losses, however, the casualty company is 
not working exclusively in favor of mechan- 
ical-handling equipment at all, because in 
many instances such equipment, due to the 
fact it is power-driven, creates another ac- 
cident problem. The service that the casu- 
alty company can give to its customers 
is the studying of the operation from the 
viewpoint of safety on the part of the man 
and from the viewpoint of the over-all load 
on the man’s muscles and the man’s ability 
to carry. Many years ago Henry Ford 
set forth the following philosophy of ma- 
terial handling: “Bring the material in at 
bench-high level and keep it there, never 
store it temporarily or move it at any lower 
level or any higher level.” That is a funda- 
mental in good, efficient, safe handling. 
The closer we come to that, the safer our 
plants will be. 


So much for machine guarding, methods 
and material handling. Unfortunately, there 
came a time when we found ourselves on a 
plateau where we could show very little 
reduction in ‘accident frequency or severity 
through these techniques. What was wrong? 
For one thing, many of these former hazards 
had been eliminated by improved conditions. 
Many machines and much equipment were com- 
ing from the manufacturer, already equipped 
with guards. Good housekeeping was often- 
times the rule rather than the exception. Per- 
haps the difficulty lay in the fact that routine 
designs and specifications applied by the 
safety engineers produced tools and methods 
for use by employees possessing average 
physical qualifications. We now found that the 
exclusively engineering and educational ap- 
proach had become inadequate for the sur- 
prisingly simple reason that some of the people 
using this equipment and these methods 
were not, in all cases, individuals who pos- 
sessed average physical qualifications—at 


least not every working day of the year. So 
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we found that our interests and efforts were 
inevitably converging on that focal point of all 
accident-prevention activities, the individual 
man. We began to think of what he could con- 
tribute to the picture. We began to invest in 
industrial medicine and to consider the prob- 
lem of job placement in order that at the 
same time we were considering the machine 
and the method and the material, we could 
also include the man. 


Man is the big, untapped reservoir of 
“what you can do” and yet, at the same 
time, he is the most unpredictable element. 
We have men who have gone 20 years 
without an accident and then, one day, 
with the sun bright and shiny, they come in 
and have a most serious injury. We have 
other men who are very frequently having 
accidents. We must lick the problem of the 
man or minimize the problem of the man if 
we are to progress further. I think it is this 
evaluation of the part the human contributes 
that gives us the new approach in loss pre- 
vention today. 


Some people say that when you start to hire 
the man and select him, an accident is in the 
process of being created. So we recommend to 
industry that it use a preplacement examin- 
ation. This is definitely neither a screening 
examination nor a pre-employment examina- 
tion. It is an examination to find out the physi- 


cal capacity the man has to perform the 
work in the plant, so that he may be placed 
in that work with safety to himself and 
others and so that he may also perform 
the work in a most satisfactory manner. 
Yet, if we place the man properly but pay 
no attention to the training of the man, 
pay no attention to the method or the oper- 
ation, or the supervision of the man, or the 
tools the man has to work with, or the 
protective equipment the man may have, 
we will probably have an accident. This 
simply means that loss prevention or ac- 
cident prevention is not the doing of any 
one thing well but rather it is the doing of 
a great multiplicity of things. 

Now, to come back to the man again. 
Whereas loss-prevention or accident-pre- 
vention work in the old days used to be 
engineering in character or, in other words, 
you might say that we dealt with machines 
and waste and oil, now such a factor as 
industrial relations plays an increasingly 
important role. We used to think that a 
man’s job was always the basic cause of 
injury. Now we know that isn’t always so. 
When you hire a man you are hiring the 
“whole man”; you are not hiring him just for 
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. 

One of the vitally important things in 
a man’s emotional life is his job sit- 
uation. A contented worker is a good 


worker; a good worker, a safe worker. 
o 

eight hours a day. He works in your plant for 
eight hours, but everything that happens ,to him 
during the remaining 16 hours is affecting 
everything that goes on during those eight 
hours. They used to say “a man brings his 
wife to work with him” and, vice versa, “a 
man brings his work home with him.” Appar- 
ently, these statements are both still true. The 
doctors use a term, “psychosomatic medicine,” 
which indicates the modern medical approach 
to the evaluation and treatment of the whole 
man. By this term they mean, for example, 
that you cannot separate a stomach ulcer 
and treat it apart from a man’s energy 
drives and mental tensions any more than 
you can separate an emotionally induced 
stomach disorder from the much-maligned 
mother-in-law who might well be the cause 
of it. We all know of individuals who are 
not satisfied with their jobs and take their 
irritations and frustrations home to their 
families. We also know of individuals who 
don’t do their best on the job and have 
become accident-prone because the home 
situation is unsatisfactory. It is a well- 
known fact that individuals who are poorly 
fed, poorly housed and harassed by anxiety 
eventually become physically and mentally 
unsatisfactory for effective work. 


Psychologists and psychiatrists tell us 
that one of the vitally important things in a 
man’s emotional life is his job situation. 
An individual has to feel that he is doing 
something important, that he is making a 
significant contribution. This was relatively 
easy back in the days when, under the craft 
system, a man started with the raw mate- 
rial and through his own efforts ended up 
with a finished product that he had com- 
pletely created himself. Today, for the 
most part, mass production has done away 
with that kind of job satisfaction. It is 
more difficult for an individual to see the 
importance of his small part in the final 
product. The basic and inherent need for 
job significance, however, still exists. Hence, 
before attempting to determine what is 
happening off the job that affects man- 
power conservation, it is important that 
industry recognize and take constructive 
steps toward keeping each man acquainted 
with the importance of his contribution to 
the final product or the service produced 
by his company. 
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Donald K. David, dean of the Graduate 
School of Business Administration, Harvard 
University, has this to say regarding the 
employee’s “sense of participation”: “From 
a broad point of view, one of the most 
important products manufactured each day 
in business is the attitude of each individual 
employee. There is a critical difference be- 
tween just ‘having a job’ and ‘having a good 
place to work’.”* He indicates that “a 
sense of participation” is not enough. The 
“participation,” or at least the opportunity 
to participate, must be real. 


Industrial Relations 


Dean David’s theory brings us into the 
domain of industrial relations, and we must 
understand that industrial relations play an 
increasing role in the loss-prevention picture. 
As a matter of fact, today the whole socioeco- 
nomic trend is toward greater recognition of 
the close interrelationship between business 
and the employee. This trend is one of the 
most momentous by-products of what I 
have earlier referred to as “the age of ac- 
celerated change.” Actually, this trend calls 
for a complete re-evaluation of the impor- 
tance of the employee as an_ individual. 
Briefly, I think it could be said that our 
new thinking rejects the theory of the “eco- 
nomic man” motivated only by thoughts 
of gain. In his place we recognize a very 
complex social creature, possessing a con- 
science and a sense of justice, motivated by 
a sense of dignity, need for the esteem of 
others, the instinct for survival, desire for 
security and desire to associate socially 
with others who share his interests. 


It is the task of industrial relations today 
to see that these strong inner drives of 
men are given free play within their indus- 
trial environment, so that their inner needs 
are satisfied, for a contented worker is a 
good worker and a good worker is a safe 
worker. The connection between accident 
prevention and good industrial relations 
becomes obvious at this point. 


3efore leaving the subject of industrial 
relations, I should like to mention one 
group which has been setting a remarkable 
example in the industrial-relations field. 
I refer to the Moral Re-armament Group 
which has done such outstanding work both 
here and abroad in promoting industrial 
harmony and good will, as well as in rais- 
ing employee morale and efficiency. At a 





**“Human Relations and Productivity,’ Sys- 
tems Magazine, May, 1952, p. 6. 
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group conference held by these people in 
Boston, in February, 1950, Mr. Howard 
Coonley, past president of the National 
Association of Manufacturers and of the 
Boston Chamber of Commerce, quoted the 
watchword of the Morals Re-armament 
Group as being “not ‘Who Is Right’ but 
‘What Is Right’.”® Speaker after speaker 
at the conterence testified to the amazing 
success that this slogan had brought in 
cementing management and employees to- 
gether in efforts toward the common good. 


However, even the best job that industry 
can do does not obviate the fact that indus- 
trial accidents do happen and that some- 
times they prove to be very serious accidents. 
In fact, they are so serious that even with 
the best of surgery, men never recover 
under the usual methods of treatment to 
the extent where they are able to go back 
to work. We, as a company, felt that there 
was quite a gap in many cases between a 
perfect surgical operation, convalescence 
and the return to gainful occupation. There- 
fore, we decided to build a “pilot” plant 
that would be used as a teaching clinic 
and experimental center. It is hard to 
tell whether our motive for setting this 
up was 100 per cent philanthropic or eco- 
nomic, or a little of both. It is probably 
true that even if the insurance companies 
fulfilled their legal obligations, for example, 
in the case of the amputation of an arm, 
but the injured employee never became 
gainfully employed and “went on the dole” in 
later years, it would still be emotionally charged 
back to industry and the insurance company. 
As I said earlier, many times the benefits aris- 
ing out of legislation are greater than those in- 
herent in the law itself, and here it is again. 
The fact that we became so intimately associ- 
ated with the compensation act put us in a posi- 
tion to realize some of its shortcomings and to 
attempt to improve on them. In the estab- 
lishment of this clinic it was not our intent 
to compete in the medical field with exist- 
ing agencies but rather to do just what we 
said—use it as a pilot plant, a pilot clinic 
for the purpose of educating doctors and 
other organizations as to what might be 
done. 


Our first act was to seek all the data 
and information we could get. There was 
a lot to learn from England and Germany. 
In the late thirties I visited some of the “shel- 
tered workshops” and some of the “re- 
habilitation centers” in this country and 

5A Report on Moral Re-armament (A Guide 


for Teamwork in Industry) (Boston, Moral Re- 
armament, February, 1950), p. 6. 
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was quite disturbed at the tone, color and 
general appearance of such locations. We 
consulted psychiatrists (because, after all, 
we were dealing with people who were 
physically and mentally sick) as to what 
might be done. Of the various things they 
told us, there was one point that stuck in 
our minds and moved us to imitation. This 
was that the whole atmosphere, the whole 
appearance and the whole picture of a re- 
habilitation center had to be superior to 
the man’s home, because you were dealing 
with a man who was ill and to get him 
out of the comfort of his easy chair and 
the solicitude of his wife and family, you 
had to offer him something better in return. 
Therefore, we made our clinic bright; we 
painted it; we put in a club-like atmosphere ; 
we did everything we could to contribute 
to the individual’s feeling of well-being 
when he was in this place. It seemed to 
work. 


In the treatment of cases we have an 
orthopedic surgeon in charge, because, after 
all, this is a traumatic clinic rather than a 
rehabilitation clinic for the lame, halt and 
blind. We also make use of physiotherapy, 
occupational therapy and recreational or 
diversional therapy. I do not want to give 
the impression that the application of these 
therapies is routine and without complica- 
tions. On the contrary, there are a lot of 
tricks to this type of work and many prob- 
lems. I think, for example, that we have 
to remember that in all these cases we are 
constantly fighting discouragement, depres- 
sion and uncertainties in the patient’s mind. 
We have to help him re-evaluate his home 
situation, his work situation and his future 
in his own mind. Otherwise we are licked 
regardless of what we do of a physical 
nature. No matter how much “therapy” 
you use, you have the mind of the 
patient to work with all the time. Of 
course, it is also imperative to know how 
and when to start our rehabilitation work. 
I mean by that that some cases come to us 
that are not surgically prepared for re- 
habilitation and have to be sent back for 
further operative attention. Then, when 
rehabilitation has been entered upon, we 
must also gauge when to stop. Remember, 
we are attempting to get optimum recovery 
of the man under the existing circumstances. 
We may have to accept the fact that the 
man can only acquire 60 per cent or 50 per 
cent of his former work usefulness. If we 
continue our work beyond a practical point, 
we will discourage him and lose all we have 
gained. At the same time we must not let 
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him feel-that when our part of the task is 
finished, there can be no further progress. 
On the contrary, during the future months, 
with his greater activities and the passage 
of time, he will acquire, in most cases, a 
greater usefulness. 


I think that rehabilitation of this type 
was originally retarded in this country for a 
few fundamental reasons. First, such work can 
not be done in the sideroom of every doc- 
tor’s office. Second, in the case of artificial 
limbs (and I do not mean to criticize the 
prosthesis manufacturers) every patient's 
requirements are different. These artificial 
limbs are made to a rather standard pattern. 
Unless a group engaged in traumatic types 
of rehabilitation has a fitter, a man who 
knows a great deal about body mechanics 
and anatomy, a man who has the tools to 
adjust them, cut them and add things to 
them, it may end up with a prosthesis that 
cannot be used. 


Finally, there is the question of occupa- 
tional therapy. For a long time students 
in this field did not receive sufficient train- 
ing in anatomy and body mechanics. You 
have to remember that rehabilitation is a 
broad subject and most of the earlier work 
that was done centered around mental cases 
and cases of the blind. For many years 
the occupational therapist’s job was to give 
patients something to do to pass the time 
In our work, the therapeutic objective is 
specialized or prescriptive. Herein lies the 
essential difference between our work and 
that of some of the early clinics, a difference 
which calls for the use by the therapist of new 
resources and skills. For example, if a man 
has a restricted function of some member 
that requires a complicated motion of the 
member, in Occupational therapy we build a 
jig so that the man who is doing sawing, 
planing, sandpapering or what-have-you in 
the way of corrective operations will get the 
therapeutic value of the operation by this 
specially designed jig. 


Even recreational therapy has a definite 
value. Most men feel that they are better 
than average in some recreational activity, 
which may be anything from pool to con- 
versation, and in order to build up the man’s 
confidence in himself he is given his favorite 


type of recreational activity. I remember 
very clearly one of our first cases, a man who 
had a serious back injury which resulted in a 
spinal fusion. The man could walk upstairs, but 
he couldn’t bend his back, and, apparently, it 
had something to do with his balance since lie 
had to crawl downstairs on his hands and knees. 
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* 
In an age of more accelerated change 


than perhaps any in history, casual- 

ty insurance has shown itself pliable 

and adaptable to a surpassing degree. 
a 


This man happened to be a very good pool 
player who could beat four people out of 
five at the game—so that was his recreational 
activity. One day the man was observed 
at the pool table making a very long shot 
with his feet firmly placed on the floor, his 
back bent, his stomach on the table and his 
arms outstretched. When this feat was 
called to his attention, believe it or not his 
restriction on bending his back and on 
going up and down stairs was corrected. 
I mention this solely to show that even 
recreational or diversional activity can be 
of great assistance to recovery in many 
types of cases. 

We have also been very successful in 
bilateral amputations of both leg and arm. 
A case in point is that of a man who re- 
ceived a severe electrical burn while work- 
ing on a pole. As a result, amputation of 
both arms was required. In this particular 
case, however, it was possible to leave two 
short stumps below the elbow. The out- 
standing factor here was the return to work. 
This man has resumed his former profes- 
sion and is now a line foreman, driving his 
car and supervising these jobs. The prob- 
lem here, first, was teaching the man how 
to take care of his personal hygiene and 
daily routine. In order to do this, before 
placing him in the clinic, we had a man 
who is an amputee spend a couple of weeks 
living in a hotel room with the patient, 
thus preparing him for the clinic and the 
group of other people with whom he was 
to work. This is an important step, because 
technical and physical progress cannot be 
made until a man’s mind is at rest on these 
matters of personal hygiene and daily living. 
\t the same time, we have working for us 
a most excellent technician and fitter who 
knows, as one familiar with body mechanics, 
how to adjust and rebuild these prostheses so 
that they work and so that the user can per- 
form his daily routine without too much effort 
and with a great deal of success. In this 
case and in others I could mention, the 
injured man has developed a degree of dex- 
terity in the use of these hooks and arms that 
permits him to pick up a cigarette ash 
without breaking it. There are few of us 
who can do that with the equipment we 
were born with. I must confess, however, 
that the courage, the determination and the 
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persistence of this patient were overwhelm- 
ing factors in our success with his case. All 
these things take time and patience, but if you 
start right and have the proper tools to 
work with and cooperation of the patient, 
the chances are good for a fair percentage of 
success. We have had 129 amputees treated 
through October, 1950, and of those 69 per 
cent have returned to work. 

Another type with which we deal is 
the paraplegic, and one of the most inter- 
esting cases is probably that of a mill 
worker who received very severe injuries 
in an elevator failure. When the elevator 
dropped, a few of the riders were killed 
and others besides herself received severe 
injuries. She was the most seriously in- 
jured of all the survivors, and there was 
a great deal of work that had to be done 
before one could start on her rehabilitation 
as a paraplegic. Indeed, she spent over a 
year in a hospital before we took over. 
All the things I mentioned before on these 
rehabilitation cases apply to the paraplegic, 
but this type of case is a little more diffi- 
cult because a considerable amount of 
neurosurgery has to be done and the pa- 
tient has to be trained to control bowel 
and kidney functions. Here, of course, we 
must have the rehabilitation center set up 
so that the requirements of going to lunch, 
getting a drink of water and going to the 
toilet are taken care of. But, here again, the 
rehabilitation is much easier when the 
patient’s mind has been put at rest and 
he or she has acquired the ability to take 
care of daily personal needs. In this case 
of the paraplegic, she is back at work after 
having been retrained as a typist. She is now 
walking on two canes and, at times, on one. 
Like the amputee case, her courage and 
determination were magnificent. 

I do not have the figures on the para- 
plegic cases up to date, but I believe that as of 
about a year ago we had some 30 cases, and, of 
these, about 50 per cent or maybe a little 
better have gone back to work. Most of 
them required some retraining. In these 
two types of cases, the amputee and the 
paraplegic, our main problem was to return 
the patient to some gainful occupation, 
whereas in some of the other rehabilitation 
cases it is not the problem at all, since 
they fit back in their old work fairly 
readily. 

I might mention that in this clinic we 
have all ages, the two sexes and different 
races. On top of this we have all different 
kinds of injuries. In some ways this is 
perhaps a handicap for us. The Veterans’ 
Bureau, for instance, has patients of ap- 
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proximately the same age and the same sex, 
and they have enough cases so that one- 
legged amputees can be put in classes, both 
legs in another class. But there are advan- 
tages as well as disadvantages in having 
all types of cases mixed in together. No 
matter what injuries a person may have, 
which perhaps tend to make him feel quite 
sorry for himself, still, at some time while 
he is there, he will see somebody that 
seems to him worse off than he is and that 
helps very much in the rehabilitation. 


To me, rehabilitation goes hand in hand 
with accident prevention. We try to pre- 
vent the accident or, failing in that, we 
try to lessen the seriousness of the outcome 
ot the accident by rehabilitation, so that 
the man may be returned to industry pos- 
sessing the greatest skill possible under his 
present condition. 


This pretty well brings us up to date on 
the routine approaches to loss prevention, 
as well as rehabilitation, with the exception 
of one very important feature—research. 
Certainly in a time of “accelerated change,” 
when old methods and old concepts don't 
seem to suffice, our present day-to-day ap- 
proaches must be supported by considerable 
research. I can, of course, speak only from 
my personal experience with one organiza- 
tion, but I presume other casualty organ- 
izations have found themselves in the same 
predicament which has led us in the last 
several years to spend a great deal of 
time in research and development work. 
It is pretty hard in a limited space to 
know where to begin and where to end, 
but pretty generally you can be sure that 
when we face a problem of sufficient mag- 
nitude and seriousness to which we do not 
have ready answers, the only way out is 
through research. The research which we 
have done has been both inside and outside 
the business, with the outside work being 
done through university engineering depart- 
ments and biology departments. Some of 
the activities have been joint ventures. Our 
investigations have ranged all the way 
trom research on strength of materials 
in structures to electronics, vibration stud- 
ies and biology. A résumé of some of these 
may give an idea of the scope. 

Let, us take a case where the effect on 
the human of a certain material is un- 
known and nothing has been written up 
on it. It may be considered harmless, yet 
if the results to humans who are exposed 
to it in a particular department appear to be 
unfavorable, we seek through biological re- 
search on animals to prove or disprove its toxic 
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effects. Again, in the case of blasting, it is 
necessary for us to know the amount of powder 
that may be safely used within a certain dis- 
tance of already existing buildings or founda- 
tions, and we have developed the answer to this 
particular problem. The same procedure fol- 
lows in the driving of piles. Our problem 
in rock tunnels centers around roof failures 
where catastrophes occur. The old method 
of sounding the roof with a metal bar is 
insufficient to give protection. We _ have 
developed a method of measuring the micro- 
sounds of the disintegration of molecules, mul- 
tiplying it one million times and recording it 
on a seismographic tape. It is a well-known 
fact that the frequency of “squeals” from 


a molecule of rock is directly proportionate 
to the degree of disintegration, so we have 
a method of measuring the stability of a 
roof even though it is not possible to see 
beyond the face of the roof. 


Today, however, the consideration of the 
human equation, on top of the changes in 
interpretations and laws, presents us with 
a problem beyond the scope of our old 
type of research, with its use of outside 
facilities. We must have research that is 
closer to actual working conditions. There- 
fore, we, as one company, are building a 
research center or research facility where 
we can take the problem machine or prob- 
lem equipment and work out the answers 
under operating conditions. Today we have 
reached the point where books and slide 
rules don’t give us the answers. I think 
the best way to make my point on this is 
to take one of the most serious problems to- 
day—that of noise. Take a simple planer 
which, when operating without wood, may de- 
velop a noise volume of, say, 110 decibels. When 
you run wood through the planer you re- 
duce that to 105. When you take the blades 
out and let the spindle run without blades, 
the noise level is 85 decibels. When you 
put the blades back in the cylinder and let 
them extend only half the distance they 
did originally, you get a noise volume of 
95 decibels, thereby proving that the prob- 
lem of noise on a planer is the small slug 
of air that is trapped between the blade 
and the top of the planer. Again, we know 
on a circular saw that a 10-inch saw is 
fairly quiet. A 14-inch saw is quite noisy, 
while a 14-inch rip saw is more noisy than 
a crosscut—why, we don’t know. If there 
is going to be an answer to it—and there 
must be—it will have to be found by the 
method I have suggested. Lastly, we have 
the question of drop hammers and even the 
question of band resaws. It is easy for us 
to guess that in the band resaw the noise is 
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due to the vibration set up in the unsup- 
ported portion of the band saw. However, 
this guess may not be true, and how to find 
the answer and still operate in a wood shop 
is something that will have to be worked 
out. 


In contracting, especially in road work 
and dirt-moving jobs, your serious accidents 
come from the handling of contracting 
vehicles such as Euclids, scrapers and bull- 
dozers. No one has developed training and 
limitation of operations of this equipment so 
that a man who has an automobile license 
may safely be entrusted to operate it. The 
maintenance of these vehicles—the changing 
of tires, blades, wheels, etc.—produces 
many accidents. Procedures have to be worked 
out so that this may be done in a safe 
Again, none of these things can 
be done under operating conditions on a 
job or in a customer’s shop. 


manner. 


We believe that in the light of the ac- 
celeration, changes and new problems that 
confront us, this research approach, like 
our pioneering in rehabilitation, will make 
a major contribution to the casualty in- 
industry and to the solution of 
many of these problems which now appear 
so difficult. 


surance 


I am glad to conclude this review of the 
many problems which confront casualty in- 
surance on the note of “research,” because 
research represents to me the continual 
striving for new approaches, new methods 





and new solutions which are the heart and 
core of casualty-insurance—and accident-pre- 
vention—policy. 


I hope I have demonstrated to your 
satisfaction that casualty insurance is guilt- 
less of the charge of being “static”; that, on 
the contrary, in an age of more accelerated 
change than perhaps any in history, it has 
shown itself pliable and adaptable to a 
surpassing degree; and that it has gone 
all out to meet the most exacting challenges 
that modern speed, technical intricacy and 
dizzying scientific advances could throw 
against it. 


Indeed, we in casualty insurance find 
ourselves in the unique position of “catalyst” 
among industrial and economic pressure 
groups. While close to industry and the 
worker in our loss-prevention work, we are 
at the same time sufficiently removed from 
the heat of opposing opinions to be able 
to offer unimpassioned views on trends and 
the changing times and to assist opposing 
ranks in understanding the long-range im- 
plications of each other's efforts. Thus, 
casualty insurance increases its role as an 
economic catalyst while it eagerly seeks the 
latest in medicine and in psychology, as 
well as the newest technical and scientific 
techniques, to keep its loss-prevention ac- 
tivity. abreast of the swiftly changing 
problems of the times. In so doing, it is 
fulfilling its great responsibility to bring 
an ever-increasing measure of safety and 
security to the American people and their 
way of life. [The End] 


Saving Taxes for Yourself 
and Your Estate 


HERE are five basic devices available 

in lifetime and testamentary planning: 
(1) the creation by will or deed of succes- 
sive life estates to eliminate a succession of 
unnecessary death taxes; (2) gifts during 
life to reduce future income taxes and po- 
tential death taxes; (3) the use of trusts to 
create additional income tax entities; (4) 
the use of the gift tax exemption, exclusions 
and marital privileges; and (5) the use of the 
estate tax marital deduction. 


Some years ago a wealthy industrialist 
gave his wife $300,000 and paid a gift tax 
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thereon of $60,000. He and his wife forgot 
to re-examine her will, drawn 20 years 
earlier. Six years after the gift she died, 
and the entire $300,000 came back to him 
under the old will, but only after the 
government had taken its share in estate 
taxes—$56,000. Thus, after paying both gift 
and estate taxes, he was back where he 
started except for the $116,000 that went to 
the United States. 


A wealthy New Yorker died about a year 
ago. He left an estate of $200,000 and a 
perfect pre-1948 will. Its provisions indi- 
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cated that it had been drawn with a studious 
eye to taxes. But he died in 1951 and the 
tax laws had been changed. The will left 
his entire estate to his wife for life and the 
remainder to the children—the ideal tax 
setup before 1948. His federal estate taxes 
amounted to $32,000." Had he revised his 
will to take full advantage of the marital 
deduction, the estate taxes would have been 
only $4,800. It is true that on his wife’s 
later death there would have been an addi- 
tional tax of $4,800, but the combined taxes 
would have amounted to only $9,600, a 
saving of $22,400. 


Thus there is need not only for careful 
planning but for constant revision of éxist- 
ing plans. 


Testamentary Gifts 


Saving Second Estate Tax.—A specific 
illustration will serve to show that wherever 
an individual has substantial wealth, tax 
consequences will vitally affect the form of 
his testamentary gifts. Let us assume a 
simple situaticn and consider for the mo- 
ment only the effect of the federal tax system. 


Mrs. Brown inherited $115,000 from her 
husband several years ago. Her only son, John, 
now an officer in the local bank, manages 
these funds for her and she intends that he 
shall ultimately inherit them. This will 
occur whether she wills the property to him 
or merely lets the property descend ac- 
cording to the intestate law of her state. 
On Mrs. Brown’s death, taxes and debts 
and other charges may be estimated as 
likely to approximate $15,000. Thus her 
son may reasonably expect to receive 
$100,000. Let us assume that in addition to 
what he will receive from his mother’s 
estate, he has or will acquire over the years 
a $20,000 home, $40,000 worth of life in- 


1 Before the credit for state taxes paid. 
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surance and $15,000 in securities. On these 
facts at his death, following his mother’s, 
his gross estate will amount to $175,000. 
The federal estate tax on a gross estate of 
$175,000 at present rates is $22,300. 


If Mrs. Brown can be persuaded to draw 
a will leaving her money in trust for the 
benefit of her son, very substantial tax sav- 
ings will result. If, instead of an estate of 
$175,000, the son’s estate for tax purposes 
(by eliminating the outright gift from his 
mother) is reduced to $75,000, his federal 
death tax will not exceed $1,050. This tax 
reduction of more than $22,000 may be ac- 
complished by placing his inheritance in 
trust for him. But Mrs. Brown may hesi- 
tate to put his bequest in the form of a 
trust, Trusts are associated in her mind 
with spendthrifts and incompetents. Her 
son does not need another to do his invest- 
ing for him or to safeguard the use of his 
money. 


Further, she will insist that she wants the 
money available to him in case of need, and 
she wants him to decide to whom the funds 
shall pass on his death. Of course, a trust is 
not the same as an outright gift. If it were, 
Mrs. Brown could not save $22,000 in taxes 
by adopting the plan, but it might be possible 
to accomplish substantially her main objec- 
tives and still retain the savings. 


Her son will understand after a_ brief 
conference that the trust is prompted by 
tax considerations, not by any lack of con- 
fidence in his stability. While he may not 
be given unrestricted access to the full 
principal of the trust without destroying the 
tax advantages, the 1951 amendment to 
Internal Revenue Code Section 811 (f) 
(which greatly liberalized the former law 
concerning powers of appointment) permits 
the vesting of very substantial control over 
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trust corpus in a beneficiary.” Her son may 
be given a noncumulative right to withdraw 
$5,000 or 5 per cent of the principal of the 
fund in each year.’ In addition, he may be 
given the power to demand additional funds 
from the trustee provided this latter power 
is limited to demands for his necessary sup- 
port, maintenance, education or medical 
care." Where it is desired to make anything 
more than $5,000 or 5 per cent of the corpus 
available to the income beneficiary without 
regard to his needs, this can be taken care of 
by giving a corporate or other disinterested 
trustee discretionary power to invade the 
principal in whole or in part for his benefit.® 
In addition, the problem of enabling the son 
to designate who shall receive the funds on 
his death may be readily solved by what is 
technically called a special power of ap- 
pointment by will. Mrs. Brown’s will may 
provide that her son may designate in his 
own will who shall be the ultimate recipi- 
ent? of his mother’s property on his death. 
The possession of this right will enable him 
to dispose of the fund as though he owned 
it, and so long as he may not designate his 
estate or his estate’s creditors as benefi- 
ciaries, no federal taxes will be incurred.’ 

Thus her substantial objectives may be 
accomplished. The tax saving nevertheless 
results because the son does not have the 
unlimited control over the property that 
goes with ownership. He may not obtain 
more than $5,000 or 5 per cent of the prin- 
cipal each year unless it is needed for his 
support, maintenance, education or medical 
care; he may not dispose of the fund for 
the benefit of the creditors. But since he 
would not normally exercise his unlimited 
control, were he given the funds outright, 
except for his needs and his family’s benefit, 
such rights as he may be given will gen- 
erally satisfy his purposes. 


As the son grows older and assumes fam- 
ily responsibilities, he will want to purchase 
life insurance. But the tax laws make this 
doubly difficult. First he must pay for it 
out of earnings already subjected to higher- 
bracket income taxes, and on his death the 
proceeds of the policies will be reduced by 
estate taxes. Thus he is caught coming and 
going and there is nothing he can do about 
it. But Mrs. Brown may eliminate both 
ot these objections by creating the trust 

*Turk, ‘‘The Powers of Appointment Act,”’ 
90 Trusts and Estates 428 (1951). 

‘Internal Revenue Code Sec. 811 (f) (5). 

‘Internal Revenue Code Sec. 811 (f) (3) (A). 

*See Turk, article cited, footnote 2. 

* Internal Revenue Code Sec. 811 (f). 


* Kennedy, Federal Income Taxation of Trusts 
and Estates, Sec. 2.06, p. 104 (1948). 
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and authorizing the trustee to invest in life 
insurance on her son’s life. To the extent 
that the trustee buys such insurance, her 
son is relieved of this responsibility. 


The trustee will be taxed on the income 
used to pay the premiums, since such in- 
come is not distributable to the beneficiary.’ 
But this money will be taxed at the lowest 
rates rather than at the son’s top bracket, 
as would be true if it were distributed to 
him and used by him to pay the annual 
charges. Further, no estate tax will be 
incurred when the policies mature. When 
insurance is owned and paid for by one 
other than the insured, the proceeds are 
received free of income and estate taxes.* 
Because of the lower income tax rates, the 
trustee can purchase substantially more 
insurance with the same gross income, and 
what he does purchase will be retained in 
full and not depleted by death taxes. Yet 
the proceeds will be available at the son’s 
death just as though he owned and paid 
for the policies. This will be true because 
the trustee may, if authorized by the terms 
of Mrs. Brown’s will, purchase nonliquid 
assets from his executor or administrator.’ 
As a matter of caution, the special power 
of appointment discussed above should not 
extend to the insurance proceeds.” This 
might be construed as an indirect possession 
of the power to change the insurance bene- 
ficiaries, and the Regulations provide that 
where the decedent has that power, the 
proceeds will be treated as part of his 
taxable estate.” 


There are other tax advantages in creat- 
ing a trust. Capital gains represent tax- 
able income. When A buys stock for $2,000 
and sells it for $3,000, the profit is subject 
to income tax. When a trustee buys prop- 
erty and subsequently sells it, any gain is 
normally taxable to the trust, since profits 
from capital transactions are rarely dis- 
tributable to the current income beneficiary. 
Under any graduated tax system the crea- 
tion of additional tax entities to which por- 
tions of the taxable income may be allocated 
will result in a lesser over-all tax. Thus, if 
the son has $10,000 of income from his 
earnings and from the property inherited 
from his mother, a $4,000 capital gain would 
incur additional tax of not less than $840, 
whereas if the same gain is taxable to his 


8Internal Revenue Code Secs. 22 (b) (1), 
811 (g). See, generally, Bowe, Life Insurance 
and Estate Tax Planning (1950). 

*See Paul, Supplement to Federal Estate and 
Gift Taxation, Sec. 10.33 (1946). 

” This may be accomplished by the creation of 
two separate trusts. 

"1 Regs. 105, Sec. 81.27. 
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trustee, the tax would be only $440 because 
of the trustee’s lower percentage bracket. 


Particularly among the wealthier leaders 
in the community, a small family charitable 
trust may be advantageously created. If 
Mrs. Brown were to leave $10,000 of her 
estate to her son as trustee of a trust the 
sole purpose of which was to make gifts 
to such charities and at such times and 
in such amounts as the trustee felt wise, 
the $10,000 would be exempt from estate 
tax, a saving in her case of $1,800. The 
son would then have at his disposal a fund 
which came to him free of tax and, there- 
fore, larger by $1,800, the income from 
which is exempt from income tax and the 
income and principal of which he may use 
to satisfy the ever-increasing community 
charitable demands that he would otherwise 
feel morally obligated to meet from his 
own funds. 


Estate Tax Marital Deduction.—Prior to 
1942" the residents of community property 
states, those western states that have a 
strain of Spanish law in their systems, en- 
joyed a tremendous estate tax advantage. 
Under the community property system, one 
half of any wealth acquired by the activity 
of either spouse during the marriage auto- 
matically belongs to the other spouse. Thus 
a Texan who acquired $200,000 would on 
his death have his estate tax measured on 
$100,000, since that was all of the property 
that he could dispose of by will. The fed- 
eral estate tax would be $4,800. On the 
other hand, a resident of Illinois similarly 
situated could control the devolution of the 
full $200,000. His estate tax on that sum 
would be $32,000. This represented a tax 
differential in favor of the Texan of $27,000. 
The same favored treatment existed with 
respect to income and gift taxes. In order 
to bring about substantial equality, Con- 
gress in 1948 created the marital deduction 
under which property passing to a spouse 
at death is free of tax up to 50 per cent of 
the adjusted gross estate, that is, the gross 
estate less administration expenses and 
debts. Thus, if the resident of Illinois with 
$200,000 leaves $100,000 to his wife, his 
executor deducts, in computing his gross 
taxable estate, the $100,000 gift to his wife 
and the $60,000 exemption, leaving subject 
to tax $40,000 on which the tax is $4,800. 


"From 1942 to 1948 Congress required that 
all property economically attributable to a 
spouse be included in his taxable estate. This 
effort to equalize the unfair advantage that 
community property states had enjoyed went 
too far in that it created a discrimination in 


630 


In order to qualify a gift for the deduction 
it must be given to the wife in such a way 
that it will be subjected to estate tax on 
her death. Therefore, the gift must be out- 
right or for life with remainder to her 
estate or for life with a general power of 
appointment.” Any one of these forms oj 
gift assures taxation of the fund on her 
death, unless she has consumed it in the 
meantime. 


Thus, instead of drawing wills in such a 
Way as to avoid a tax on the subsequent 
death of a spouse, as was done before 1948, 
the reverse now takes place with respect to 
gifts to spouses. Studious care is now 
taken to assure that the property given will 
later be subject to an estate tax. 


The use of the marital deduction is op- 
tional. It may be used in full or in part or 
not at all. When to use it and when not to 
use it often presents a difficult problem 
Thus, where the husband has $120,000 And 
the wife’s assets are nominal, all federal 
estate taxes may be avoided if the husband 
leaves one half of his estate outright to his 
wife and one half in trust for her. There is 
no federal tax on his death (assuming lhe 
predeceases his wife) because $60,000 passes 
free under the marital deduction and thx 
balance of $60,000 comes within the $60,000 
federal exemption. Nor is there any federal 
tax on the wife’s later death, since the out- 
right gift of $60,000 comes within her ex- 
emption and the $60,000 in trust forms no 
part of her taxable estate. On the other 
hand, if the husband has $100,000 and his 
wife $200,000, he will save $4,800 by leaving 
his wife $40,000 outright, but such a gift 
would increase the tax on her estate on her 
subsequent death by $12,000. Here, use of 
the marital deduction would increase the 
over-all taxes by more than $7,000. 


Lifetime Gifts 


Exemption, Exclusions, Marital Privi- 
leges.—Under the federal law there is 4 
gift tax exemption of $30,000.* This means 
that any individual can give away $30,000 
during his life without the payment of an) 
gift tax. In addition to this exemption he 
has what are called annual exclusions.” He 
may give away $3,000 to each of as man) 
donees as he wishes (provided the gifts are 


favor of residents of the noncommunity states 
See Bowe, Tax Planning for Estates (1952 Re- 
vision). 

3 Internal Revenue Code Sec. 812 (e). 

4 Internal Revenue Code Sec. 1004 (a) (1). 

5 Internal Revenue Code Sec. 1003. 
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of present rather than future interest)” 
without reporting such gifts and without 
encroaching on his $30,000 exemption. The 
annual exclusions are designed to avoid the 
necessity for filing gift tax returns of Christ- 
mas gifts, wedding gifts and gifts of rela- 
tively small amounts. But their use permits 
the giving away of very substantial sums 
over a period of years, particularly where 
there are several children and grandchil- 
dren. If we assume that Mrs. Brown has 
$400,000 and three children, each of whom 
is married and each of whom has two chil- 
dren, we have within the family 12 tax 
entities. She may, in addition to giving 
away $30,000 free of tax, give $3,000 to each 
of the 12 members of her family. Thus in 
one year she could give away free of tax 
$66,000, and the next year she could give 
away $36,000 more. Over a five-year period 
she could have given away $210,000 free 
of any gift tax and free of any estate tax. 
The saving in this case would amount to 
$65,000. 


The gift tax was enacted primarily as a 
measure to prevent estate tax avoidance. 
Gift tax rates are fixed at exactly three 
quarters of the estate tax rates. This does 
not mean, however, that gifts will eliminate 
only 25 per cent of potential estate taxes. 
The saving will always be very much larger 
than this because of the use of the exemp- 
tion and exclusion and the fact that the 
amount of the gift is taxed at the lowest 
gift tax rates whereas the donated property 
is removed from the highest estate tax 
bracket. For example, a gift of $50,000 by 
a donor whose estate is presently valued at 
$200,000 will incur a gift tax of $943 but will 
eliminate a potential estate tax of $15,000. 


Just as we have the estate tax marital 
deduction we have a gift tax marital deduc- 
tion.” This again may be best understood 
by comparing a typical Texas gift with an 
Illinois gift. If a Texas real estate operator 
should close a large deal and get a com- 
mission of $66,000 and present the check 
to his wife, he would have made no taxable 
gift since $33,000 already belonged to her 
and the other $33,000 comes within his ex- 
emption and exclusion. On the other hand, 
the resident of Illinois doing the same thing 


%See Bowe, work cited, footnote 12, at pp. 
47-48. 


“Internal Revenue Code Sec. 1004 (a) (3) 
(A), 

‘Internal Revenue Code Sec. 1000 (f). 

” For a partial list of motives held to be as- 
Sociated with life, see Bowe, work cited, foot- 
note 12, at pp. 29-30. 

” Becker v. St. Louis Union Trust Company, 
36-1 ustc f 9006, 296 U. S. 48 (1935). 
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before 1948 would have made a $33,000 
taxable gift. Under the new gift tax marital 
deduction he may deduct one half of any 
gift to his wife. 

In addition to the gift tax marital de- 
duction there is a gift-splitting privilege 
between spouses.” To revert to our previ- 
ous case, if the Texan had given the $66,000 
to his son, there would be no gift tax since 
$33,000 of it would be treated as having been 
given by him and $33,000 as having been 
given by his wife and each has an exemption 
and an exclusion. Under the 1948 act, a 
gift by one spouse may be treated as made 
half by each spouse. This puts the Illinois 
resident in the same position as the Texan. 


Whenever we talk about gifts for the pur- 
pose of avoiding estate taxes, the specter 
of the contemplation-of-death provision 
looms large. But it is not a crime to make 
a gift in contemplation of death. First, the 
gift will not be found to have been in con- 
templation of death if some life motives can 
be shown.” A desire to reduce income 
taxes,” a desire to see how one’s family 
manages wealth,” a desire to be relieved 
of the management of property * and count- 
less other reasons have been held life mo- 
tives. Dean Griswold has said: “It is a rare 
case that does not leave the lawyer an 
opening to show that some motive other 
than the thought of death was the induce- 
ment for the gift.* Because of the uncer- 
tainty in the outcome of litigation, there 
are always excellent possibilities that such 
disputes will be compromised with substan- 
tial tax savings. In addition, the 1950 Reve- 
nue Act has provided that any gift made 
more than three years before death shall be 
conclusively presumed not to have been 
made in contemplation of death.™ 


Form of Gift——TInternal Revenue Code 
Section 811 includes property, which is not 
a part of the estate for administration pur- 
poses, within the taxable estate on the 
theory that certain transfers are so akin 
to testamentary dispositions that their in- 
clusion is necessary to prevent widespread 
avoidance. The fact that a gift tax has 
been paid on an inter-vivos transfer does not 
give any assurance that the property will 


21 Willcuts v. Stoltze, 1934 CCH Standard Fed- 
eral Tax Reports {| 9520, 73 F. (2d) 868 (CCA-8). 

2 Tait v. Safe Deposit and Trust Company of 
Baltimore, 35-1 ustc { 9058, 74 F. (2d) 851 
(CCA-4). 

23 Cases and Materials on Federal Taxation 
(2d Ed.), p. 149. 

* Internal Revenue Code Sec. 811 (1). 





not be retaxed at death, with credit for the 
gift tax paid. For example, Jones buys 
Blackacre, taking title in the joint names 
of himself and his sister. By such act he 
has made a taxable gift of approximately 
one half of the value of the property, yet 
the statute requires inclusion of the full 
value of the property at his death.* Joint 
tenancies not only accomplish no estate tax 
saving but they frequently result in the in- 
curring of unnecessary capital gains taxes. 
A buys Blackacre for $10,000 in 1930. At 
his death in 1945, at which time it has a 
value of $19,000, he devises it to his wife. 
She sells it in 1950 for $20,000. The sale 
will result in a long-term capital gain to her 
of $1,000. Had Jones taken title in their 
joint names as tenants by the entireties, the 
long-term gain would have been $10,000.” 
The reason for this is that a donee takes his 
donor’s cost basis for purposes of comput- 
ing gain,” whereas a legatee takes as his 
cost basis the value of the property at the 
date of death.” 


A revocable trust may deprive the widow 
of her statutory share.” It may remove 
property from the claims of creditors, but, 
because of the substantial control which the 
donor retains, it will be taxed as though it 
were part of the estate.” Any other rule 
would defeat the operation of the estate tax. 
It would make avoidance too easy. 


The reserved life estate is another ex- 
ample of the retention of such substantial 
benefits that the corpus will be taxed even 
though the remainder has been irrevocably 
given away.” Here the property comes into 
possession and enjoyment at death and so is 
not unlike a testamentary gift. Even where 
the donor has relinquished all interest in the 
property, as in a gift in trust with the in- 
come to be accumulated until his death and 
then paid to his family, the possession-and- 
enjoyment provision of Internal Revenue 
Code Section 811 (c) will tax the corpus as 
though he owned it.” Further, any reten- 
tion of control by him will have the same 
effect. Typical of this class of gift are the 
cases where the donor reserves the right to 
reallocate income among the beneficiaries. 
For example, a father created an irrevocable 
trust for the benefit of his three children, 
providing that in no event should any por- 
tion of funds ever come back to him. He 


* Internal Revenue Code Sec. 811 (e). 

*% Lang v. Commissioner, 3 ustc { 1088, 289 
U. S. 109 (1933). 

*t Internal Revenue Code Sec. 113 (a) (2). 

* Internal Revenue Code Sec. 113 (a) (5). 

* Kerwin UV. Donaghy, 317 Mass. 559 (1945); 
but cf. Newman v. Dore, 275 N. Y. 371 (1937). 
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reserved, however, a right to change the 
interests of the beneficiaries. Thus in any 
year he could have taken away one third 
of the income from his son, A, and directed 
the trustee to pay it to his daughter, B. 
Under Supreme Court decisions the corpus 
of the fund must be included as part of his 
taxable estate.” 


In order to make the giit effective for tax 
purposes, it is necessary that the donor com- 
pletely divorce himself from any interest in 
or dominion or control over the donated 
property and that his donees be given en- 
joyment of the property during the donor’s 
life. Such gifts may be accomplished either 
as outright transfers or transfers in trust 
so long as the donor completely eliminates 
himself from the picture. It is, of course, 
advisable to make such gifts in trust, since 
putting the property in trust will avoid 
any estate tax on the death of the donee. 


Property to Be Given.—In determining 
what property to make the subject matter 
of the gift, there are certain pitfalls to be 
avoided. Internal Revenue Code Section 
811 (g), which deals with life insurance, 
makes it generally undesirable to give away 
a life insurance policy on which the insured 
has paid the premiums. That section pro- 
vides that the proceeds of life insurance 
shall be included in the estate of the insured 
if (1) he owned the policy at death or (2) 
he paid the premiums. Payment of the 
premiums is regarded as enough without 
ownership to require inclusion of the pro- 
ceeds of the policy in the insured’s estate on 
the same theory that jointly owned prop- 
erty is taxed. 


It was noted above that where property 
Was received as a gift, the donee took the 
donor’s cost basis. Because of the pos- 
sibility of a later sale by the donee, this 
factor must be considered in determining 
what property to give. For example, if 
Jones owns 20 shares of American Tele- 
phone and Telegraph Company stock for 
which he paid $100 and which is now selling 
for $150 and he has other stock for which 
he paid $80 which is now selling for $80, 
it is preferable to give the latter stock and 
hold that of the American Telephone and 
Telegraph Company until the “angel of 
death” gives it an enhanced cost basis on 
his death.* On the other hand, the donee 


% Internal Revenue Code Sec. 811 (d). 

3: Internal Revenue Code Sec. 811 (c) (1) (B). 

32 Internal Revenue Code Sec. 811 (c) (3). 

33 Porter v. Commissioner, 3 ustc { 1065, 288 
U. S. 436 (1933). 

%¢ Internal Revenue Code Sec. 113 (a) (5). 
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does not take the donor’s cost basis for 
purposes of computing loss if the market 
value of the stock is less than the donor’s 
cost. Thus, if the donor had paid $200 
for his American Telephone and Telegraph 
Company stock and he gave it away at $150, 
the donee’s cost basis for loss would be 
$150 and if he thereafter sold it for $140, 
he would have a loss of only $10. Thus a 
gift of high cost-basis stock will result in 
a loss of the potential deduction. Under 
such circumstances it would be better for 
him to sell the stock, take his loss and make 
a gift of the proceeds. 


Another consideration is the extent to 
which the donated property produces in- 
come, for, in addition to the estate tax sav- 
ing resulting from an inter-vivos gift, the 
donor will also realize income tax savings 
within the family if he uses high-income- 
producing property rather than low-income- 
producing property. Thus if the donor has 
substantially more taxable income than the 
intended donee, the donor will be better ad- 
vised to give the donee a 5 per cent mort- 
gage rather than a 3 per cent bond. 


Spreading of Gifts over Several Years.— 
Where the value of the property exceeds 
either the amount the donor presently wishes 
to give or the exemption or exclusions 
against which he wishes to charge it, it is 
possible to spread the gift over a number 
of years. Where property is pledged to 
secure a loan, the value of the gift is the 
excess in value over the debt for which it is 
security. In one case the taxpaver owned 
securities having a value of $129,000 which 
were pledged as collateral for a note in 
the amount of $120,000. He transferred 
the securities to his wife subject to the debt. 
The court held that the gift was in 
the amount of $9,000. Any reduction in the 
amount of the loan thereafter made by the 
husband would constitute a gift to his wife 
since it would increase her equity in the 
securities. Thus, if he desires to make 
annual gifts to her ot $6,000, he may repay 
that portion of the debt each year. 


\nother method of spreading a gift of 
property over a number of years is a sale 
of property to the donee for less than its full 
value. For example, property worth $24,000 


may be sold to a son for $18,000, payment 
to be made by the execution of a purchase- 
money mortgage to the grantor. Such a 
sale represents a gift of $6,000 and will, 
therefore, be within the annual exclusions 
of the seller and his spouse. At the end 
of each of the next three years the seller- 
mortgagee may release free of gift tax 
$6,000 of the mortgaged debt. Here, again, 
the impact of the capital gains tax provi- 
sions of the income tax law must be con- 
sidered, since, if $18,000 exceeds the seller’s 
cost basis, he will have realized taxable 
capital gain on the sale, whereas if his cost 
basis is substantially in excess of that 
amount, he may not avail himself of the 
capital loss since it is an interfamily trans- 
action.” 


Broadening of Law 


Because of the marital deduction and the 
$60,000 estate tax exemption we have been 
discussing rather substantial estates. How- 
ever, it should be noted that just as income 
taxes have increased tremendously over 
the years, so have gift and estate taxes, and 
the end is not yet in sight. The original 
estate tax exemption was $100,000. This 
was subsequently changed to $90,000 ($50,000 
of general assets and $40,000 of insurance 
being permitted to pass free of tax). Later 
the $50,000 general exemption was cut to 
$40,000. When in 1942 the insurance ex- 
emption was abolished, the over-all exemption 
became $60,000. However, recommendations 
have been made to the last three Congresses 
that this figure be reduced to $30,000, and 
it seems inevitable that such a reduction will 
take place within the near future. The gift 
tax pattern has been the same. The original 
exemption was $50,000. It then became 
$40,000, is now $30,000 and there is con- 
siderable pressure by the Administration to 
cut it to $15,000. Thus, while we have been 
discussing substantial estates, the likelihood 
is that within the next few years these prob- 
lems will affect people of much more mod- 
erate means, Such individuals, as well as 
the wealthy, will be well advised to avail 
themselves of their present privileges to the 
extent consistent with their personal needs 
and particular circumstances. [The End] 


‘Nowadays taxes are like weeds, springing up while your back 
is turned.''—Representative Charles A. Wolverton, New Jersey. 


. Internal Revenue Code Sec. 113 (a) (2). 
“ Jackman, CCH Dec. 11,853, 44 BTA 704 
(1941) (aeq. 1942-1 CB 9). 


Federation of Insurance Counsel Convention 


ar Internal Revenue Code Sec. 24 (b) (1) (A). 
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7} LORIDA—Until there is a court deci- 
sion to the contrary, the Insurance Com- 
missioner is authorized to accept service of 
process for any insurer licensed in Florida. 
—For some time the Insurance Commis- 
sioner has been accepting service of process 
received by mail, issued in actions instituted 
against and directed to insurance companies 
which have filed agreements with the Com- 
missioner providing for such acceptance. A 
clarification of the situation concerning such 
acceptance seemed to be called for because 
of the recent decision given in Gallent v. 
McKinney, Case 4260-M-Civil of the District 
Court of the United States for the Southern 
District of Florida where in construing sec- 
tions 47.20 and 47.30, Florida Statutes, 1951, 
the court said, in effect, that it was not 
sufficient to mail a copy of the summons 
and complaint to the Secretary of State; 
that the statutes provide for substituted 
service of process upon the Secretary of 
State as agent of a nonresident using, or 
who has used, the highways of Florida; that 
all statutes involving substituted service of 
process are to be strictly construed; that 
the words in Section 47.30 “service of such 
process” mean service by an officer author- 
ized by law io serve process and do not 
include mailing by the plaintiff or his attor- 
ney to the Secretary of State. Because of 
this holding, the Insurance Commissioner 
raised the question of his right to accept 
service of process under Section 626.03, 
Florida Statutes, 1951. 


It is required by Section 626.03 that every 
insurer, before it engages in the transaction 
of business in Florida, shall first file an 
agreement with the Insurance Commis- 
sioner, agreeing that service of process in 
any civil action against such insurer may be 
made upon any of its agents in the state 
or upon the Insurance Commissioner. There 
is the further provision that the “agreement 
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shall authorize such agent or Insurance 
Commissioner for and on behalf of such 
insurer or company, to accept such service 
of process, agreeing that such service of 
process upon such agent or the Insurance 
Commissioner, shall be valid and binding 
upon the said insurer or surety company.” 


Opinion No. 041-343 of the Attorney 
General stated: “You [the Insurance Com- 
missioner] are authorized to accept this 
summons. My reason for so ruling is be- 
cause Section 6198, Compiled General Laws, 
1927, not only provides that service upon 
an insurance company may be obtained by 
service of process upon you, but it goes 
further and provides that you are author- 
ized to ‘to admit’ such service of process.” 
While the wording of Section 6198 was 
different from the present wording of Sec- 
tion 626.03, and while the former words 
“to admit service” are now “to accept serv- 
ice,” the opinion is still applicable. 

The Attorney General concluded: “Until 
the proper courts in appropriate proceedings 
shall construe Section 626.03 on this point, 
the Insurance Commissioner is authorized 
to accept service of such process. Should 
the contention be made in any proceeding 
against such an insurer that the Insurance 
Commissioner has no authority to accept 
service of said process, the question may he 
judicially decided then. Should the Insur- 
ance Commissioner, in the absence of an) 
court construction, refuse to accept servic: 
of such process and, thereafter, should some 
court hold that Section 626.03 authorizes 
him to accept service of the same, con- 
ceivably any damage which might result 
to a plaintiff suing one of these insurers 
by reason of delay consequent upon the 
refusal of the Insurance Commissioner to 
accept such service, might be visited upon 
him. On the other hand, if a court should 
hold that the Insurance Commissioner has 
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no authority to accept such service, prior 
acceptance thereof by him could in no way 
place him in a position of liability in con- 
nection with any claim which some litigant 
might seek to assert against an insurer. 
Hence, in the absence of a court construc- 
tion of Section 626.03 on this point, I re- 
alirm the above quoted opinion of my 
predecessor in office.’—Opinion of the Florida 
Attorney General, No. 052-171, June 2, 1952. 


Co Act of February 15, 
1952 (Act No. 884, Georgia Laws 1952, 
page 290) simply provides the Director of 
the Department of Public Safety with the 
authority to charge fees for furnishing 
copies of papers of his department and is 
not mandatory.—The Director of the De- 
partment of Public Safety requested the 
\ttorney General to answer the following 
questions: (1) Does Act No. 884 make it 
mandatory on the department’s part to 
iurnish complete reports for the fee re- 
quired? (2) Does this act supersede the 
provisions of Act No. 220 (which created 
the department) in reference to furnishing 
certificates of involvement only when cer- 
tain persons deny involvement? (3) Is the 
department required to furnish any copy of 
the report of accident at all? (4) Are 
the reports of accident considered public 
records under these two acts or are they 
tor the confidential use of the department 
for statistical purposes? 


The Attorney General answered these 
questions by stating that Act No. 884 was 
enacted simply to provide the department 
with the authority to charge a fee for its 
services in providing copies or photostats of 
accident reports to those wishing them. 
The act is not mandatory in nature and 
does not change the existing law in any 
respect except to permit the department to 
charge fees for its services in providing 
these reports. Prior to the enactment of the 
act the department had no authority at all 
to assess a fee against anyone for this 
service. 


Caution was advised by the Attorney 
General that under the original act and all 
amendments it has been mandatory that the 
Department of Public Safety provide other 
law enforcement agencies, both state and 
federal, with such information as they may 
from time to time request from the depart- 
mental files. Nothing contained in the orig- 
inal act or any of the amendments thereto 
makes it mandatory upon the department 
to furnish any information to private in- 
dividuals, firms or corporations. The Attor- 


Attorneys General 


ney General concluded that it was a matter 
of administrative discretion whether any 
report, or copy thereof, should be made 
available to the public in general.—Opinion 
of the Georgia Attorney General, July 15, 
1952. 


INNESOTA—While school districts 
4 are not liable to suits arising from 
their governmental activities, they are liable 
for workmen’s compensation; they may not 
purchase liability insurance for their em- 
ployees.—Two questions arose under the 
following factual situation: Employees of 
a school district are occasionally obliged to 
provide transportation for students or, in 
the case of janitors, to transport supplies 
to school buildings as a part of their duties. 
In all cases these employees are reimbursed 
by the school district for mileage or for 
hauling supplies at a nominal rate. All eim- 
ployees carry liability insurance, both for 
personal injuries and property damages. 


This situation caused the Commissioner 
of the Department of Education to submit 
a twofold query to the Attorney General, 
which read: (1) “What liability, if any, has 
the school district in the event of personal 
injuries to the owner or driver or to others, 
and also in the matter of property damage 
resulting from accidents?” (2) “Can a 
school district cover all such employees by 
a blanket insurance policy so far as liability 
is concerned ?” 


The Attorney General quoted the case of 
Bang v. Independent School District No. 27, 
177 Minn. 454, 225 N. W. 449, where it was 
said: “A school district is a quasi public 
corporation and a governmental agency in 
the furnishing of educational facilities. Its 
functions are governmental and not pro- 
prietary. A school district in the 
exercise of its governmental functions is 
not liable for negligence unless liability is 
imposed by statute.” 


Continuing, the Attorney General stated: 
“Therefore, when the district is acting within 
its governmental functions, it is immune from 
suit. The district, of course, is liable for 
the payment of workmen’s compensation to 
an employee injured while acting within the 
scope of his employment. 


“ 


: Question 2 refers to the right of the 
district to purchase insurance covering the 
employees. We presume the question re- 
lates to the right of the district to pay 
premiums on insurance which will protect 
the employee from claims made against him. 
Although a governmental instrumentality is 
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itself immune from suit, that immunity does 
not extend to the individual employee who 
remains liable for his negligence. 


“A governmental instrumentality is not 
permitted to expend public funds for insur- 
ance where no liability exists against the 
instrumentality unless specific authorization 
has been given by the legislature. 


“Under M. S. 1949, § 125.065, subd. 6, the 
school board may provide for the protection 
of school children in the district transported 
for all school purposes or activities in dis- 
trict owned, operated, leased or controlled 
motor vehicles against injuries or damages 
arising out of the operation thereof. In the 
first place, it will be noted that this author- 
izes providing protection only to school 
children and would not authorize the pur- 
chase of insurance to protect the employee 
himself. Furthermore, in construing this 
statute the court in the case of Schulte v. 
Hartford Accident & Indemnity Co., 102 Fed. 
Supp. 681, pointed out that § 125.065 refers 
yvenerally to the purchase of buses and indi- 
cated that the said subd. 6 is limited to the 
right of school district to purchase insur- 
ance for the protection of children being 
transported in buses which are owned or 
under the direct supervision of a school 
district. In that case the court held that 
a vehicle, which was a nurse’s car and 
driven by a school nurse, could not be cov- 
ered by insurance under this section.” 


The Attorney General concluded that as 
the director had stated that the employees 
do now carry imsurance it was suggested 
these employees “secure riders to their 
policies which would specifically include any 
liability that might be incurred while they 
were using their cars on services being 
performed by the school districts.” —O pinion 
of the Minnesota Attorney General, July 17, 
1952. 


N EVADA—No insurance agent may give 
1 a policy to anyone free of charge, but 
a financial institution may provide life insur- 
ance amounting to the unpaid balance of a 
chattel mortgage free of charge to a mort- 
gagor.—The Attorney General answered 
questions of the Insurance Commissioner : May 
a licensed insurance agent give to any per- 
son, company, corporation, association or 
other legal entity, an insurance policy of any 
kind free of charge? May a financial institu- 
tion provide life insurance, amounting in 
principal to the unpaid balance of a chattel 
mortgage, free of charge to a mortgagor? 
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The Attorney General said that the prob- 
lem involves the question as to whether 
the giving of a policy by the agent free of 
charge constitutes a rebate or the furnishing 
of an inducement in violation of the state 
insurance laws contained in Section 3656.45, 
1929 Nevada Codified Laws, 1941 Supple- 
ment. He continued with: “The purpose of 
insurance laws such as ours is to establish 
and maintain uniform rates and to protect 
the public. 


“Technically speaking, and as a general 
proposition, the giving of an insurance policy 
by an insurance agent would be considered 
the making of a rebate or the furnishing 
of an inducement in violation of the insur- 
ance laws. However, we feel that each case 
of possible rebate and/or inducement should 
be dealt with and disposed of individually, 
and no blanket rule can be laid down.” 


The answer to the second of the above 
questions was given in the affirmative by the 
Attorney General. He went on to say: “At 
the outset we assume that such a policy 
would be written on the life of the mort- 
gagor and would name the financial institu- 
tion as the beneficiary. 


“Whether or not a person, corporation, 
etc., is eligible to be the beneficiary of a 
life insurance policy depends primarily upon 
whether such person, corporation, etc., has 
an insurable interest in the life of the in- 
sured, an insurable interest being considered 
as existing where there is reasonable ground, 
founded on the relation of the parties to 
each other, either pecuniary or contractual 
or by blood or affinity, to expect some bene- 
fit or advantage from the continuance of 
the life of the insured. A creditor is con- 
sidered as having an insurable interest in 
the life of his debtor, at least to the extent 
of the indebtedness and expenses incident 
thereto. 44 C. J. S. Insurance, Sec. 202 et seq. 


“ 


In the instant situation the relationship 
of debtor-creditor certainly exists between 
the mortgagor and the financial institution, 
giving the latter an insurable interest in the 
life of the former. And since the principal 
amounts only to the unpaid balance of the 
chattel mortgage, there can be no objection 
in that respect. 


“The fact that the policy is provided with- 
out charge to the mortgagor, or debtor, is 
immaterial, since insurable interest is not 
dependent on who pays the premium but 
solely on the relationship the parties bear 
toward one another. 44 C. J. S. Insurance, 
Sec. 203.”"—Opinion of the Nevada Attorney 
General, No. 174, June 14, 1952. 
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Nebraska Will Not Restrict 
Auto Policy Endorsements 


Proposed Rule No. 30 of the Nebraska 
Department of Insurance, which would have 
made restrictive riders to automobile lia- 
bility insurance policies inoperative unless 
signed by the insured, has been abandoned 
for the present, following a hearing on 
July 21. 


In an order dated August 21, Loren H. 
Laughlin, Director of Insurance, said that 
further study would be made by the de- 
partment. 


Insurance companies were told that they 
may adopt Proposed Rule No. 30 as a guide 
in drafting restrictive endorsements, but the 
requirements stated therein are optional 
only. 


The full text of the proposed ruling was 
carried on page 492 of the July issue of the 
INSURANCE LAW JOURNAL. 


Nevada Rules 
Against Group Composite Rates 


The Nevada Department of Insurance has 
ordered that all group accident and health 
insurance policies, the entire premium of 
which is paid by the employee, association 
member, union member, or other person 
normally termed “employee,” shall contain 
at least three classifications for determin- 
ing premium rates. The classifications or- 
dered are as follows: (1) Individual 
employee, (2) Employee and one dependent 
and (3) Employee with two or more de- 
pendents. 


The order was contained in Department 
Ruling 2-4, dated August 27, 1952. 


The ruling was directed at the practice of 
some companies to use a composite rate, 


State Department Rulings 


whereby an employee with one dependent is 
charged the same rate for the same cov- 
erage as one employee with two or more 
dependents on group accident and health 
insurance. 


This was held by the department to be 
“unfairly discriminatory” and in violation of 
the Nevada insurance laws where the em- 
ployee pays the entire premium. 


Where the employer or some other per- 
son, association, etc., other than the em- 
ployee, pays part or all of the premium on 
the policy, the directive is not effective. 


Hearing on California Change 
in Auto Assigned Risk Plan 


Public hearings on proposed amendments 
to the California Automobile Assigned Risk 
Plan are being held at the San Francisco 
offices of the insurance commissioner at 


10 a. m. September 16, and at his Los 
Angeles offices at 10 a. m. September 17. 


A petition of the governing committee of 
the California Automobile Assigned Risk 
Plan would amend Section 2450, Article 8, 
subchapter 3, Chapter 5, Title 10 of the 
California Administrative Code as follows: 


“2450. Within three working days after 
receipt of notice of designation from the 
Manager, the designated insurer shall either: 


“(a) Accept the assignment and notify the 
applicant that if the balance of the full pre- 
mium as stated in such notice is received 
within 15 days or within such further reason- 
able period as the insurer may agree to, and, 
in the case of a reciprocal, if a signed power 
of attorney accompanies the premium remit- 
tance, it will issue a policy of automobile 
bodily injury and property damage liability 
insurance to become effective 12:01 A. M. on 
the day following the day on which such 
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premium as stated in such notice is actually 
received by the insurer; or 


“(b) Notify the Manager and the appli- 
cant, or his producer of record, that it 
believes that the applicant is not in good 
faith entitled, under the Plan, to insurance 
in which event the reasons underlying such 
belief shall be furnished the Manager. 


“For the purpose of this Section no Sat- 
urday or Sunday or legal holiday shall be 
deemed a working day.” 


The petition of the committee would also 
repeal and delete Section 2431, subsection 
3a, of the assigned risk plan. 


Illinois Changes License Rulings 


The Illinois Department of Insurance has 
issued six rulings, XB-566 through XB- 
571, pertaining to the licensing of agents, 
brokers and solicitors. The new regula- 
tions, which replace License Division Rul- 
ings promulgated prior to December 31, 
1948, were filed on August 12 and became 
effective August 25, 1952. 

The new regulations pertain to the fol- 
lowing subjects: (1) nonresident brokers’ 
licenses, (2) partnerships, associations and 
corporations licensed as insurance agents or 
brokers, (3) necessity of obtaining a certifi- 
cate of authority from the Corporation De- 
partment of the Office of the Secretary of 
State to operate as a nonresident insurance 
broker, (4) use of a trade or firm name by 
the applicant for a license as insurance 
agent or broker, (35) the use of an assumed 
name in the conduct or transaction of busi- 
ness and (6) conditions governing eligi- 
bility for a solicitor’s license. 

A summary of the new regulations follows: 


XB-566—Nonresident brokers’ licenses. 
This regulation rescinds License Division 
Ruling No, 5. 


A resident of a foreign state cannot be 
licensed in Illinois as an agent, but may be 
licensed as an insurance broker, if qualified, 
upon application accompanied by proof that 
he is duly licensed as an agent or broker 
by the department of insurance of the state 
of his residence. 


lf the applicant is a partnership, associa- 
tion or corporation organized under the 
laws of a foreign state, such applicant can- 
not be licensed in Illinois as an agent, but 
may be licensed as an insurance broker, if 
qualified, upon application accompanied by 
proof that it is duly licensed as an agent 
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or broker by the department of insurance 
of the state in which it is organized. In 
the case of a Delaware corporation, if the 
corporation is not licensed by the Delaware 
Department of Insurance, a letter from that 
department setting forth that the corpora- 
tion is in good standing and would be 
licensed if application were made will be 
accepted. 


The ruling goes on to state that treat- 
ment of nonresidents in the granting of a 
broker’s license is subject to retaliation 
according to the treatment given Illinois 
residents by the state of domicile of the 
nonresident. 


All business placed under a nonresident 
insurance broker’s license must be handled 
in conformity with Sections 509 and 510 of 
Article 31 of the Illinois Insurance Code. 
The regulation states that counter-signature 
by a broker does not meet the requirements 
of Section 510. 


XB-567—Partnerships, associations and 
corporations licensed as insurance agents 
or brokers. This regulation rescinds License 
Division Ruling No. 6. 


Article 31 of the insurance code permits 
partnerships, associations or corporations 
(if organized under the laws of Illinois) to 
be licensed as insurance agents and requires 
such applicants to designate the officers, 
directors, stockholders or members who 
are to be authorized to act for it. All 
resident officers, directors, stockholders or 
members who solicit business upon Illinois 
property or risks in the name of the firm 
must be designated in the application for 
qualification and a license fee must be paid 
for each person so designated. Each au- 
thorized officer, director, stockholder or 
member must sign the application, below 
the name of the partnership, association or 
corporation. 


When a partnership, association or cor- 
poration, organized under the laws of Illinois, 
makes application to qualify for insurance 
licenses and has nonresident officers, direc- 
tors, stockholders or members, the part- 
nership, association or corporation may be 
licensed, if otherwise qualified, as an in- 
surance agent provided only legal residents 
of Illinois (officers, directors, stockholders 
or members) are designated to act for the 
applicant. 

Should the partnership, association or 
corporation have nonresident officers, direc- 
tors, stockholders or members designated 
to act for it, such applicant can be licensed 
as an insurance broker only. 
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XB-568—Necessity of obtaining a certifi- 
cate of authority from the Corporation De- 
partment of the Office of the Secretary of 
State to operate as a nonresident insurance 
proker. This regulation rescinds License 
Division Ruling No. 7. 

A certificate of authority from the cor- 
poration department must be obtained by 
a nonresident corporation before it can be 
licensed as a nonresident broker under the 
following conditions: (1) if it has an 
Illinois office and (2) if it does not have 
an Illinois office, but solicits insurance busi- 
ness from assureds in Illinois upon prop- 
erty or risks located in Illinois and the 
orders to procure insurance for the as- 
sureds are given in the State of Illinois. 

If the nonresident corporation does not 
have an Illinois office and does not solicit 
insurance directly from assureds in Illinois, 
such a corporation need not secure a certifi- 
cate of authority from the corporation de- 
partment in order to be licensed as a 
nonresident broker. 


XB-569—Use of a trade or firm name by 
the applicant for a license as insurance 
agent or broker. This regulation rescinds 
License Division Ruling No. 15. 

With the purpose of avoiding confusion 
and to make it easy to determine the exact 
nature and the identity of the licensee, 
XB-569 provides that the trade name of 
any individual or the name of a partnership, 
association or corporation shall not be the 
same as, or deceptively similar to the name 
or designation adopted by any authorized 
insurance company or licensee of the de- 
partment of insurance. The ruling also 
prohibits the use of the words “ ‘Under- 
writers’, ‘Insurance Department’, ‘Insurance 
Company’, ‘Insurors’, ‘Policy Department’ 
and other similar words or phrases” in any 
trade or firm name. 


XB-570—The use of an assumed name in 
the conduct or transaction of business. This 
regulation rescinds License Division Ruling 
No. 22, 

The department of insurance, before 
granting licenses, will ascertain from appli- 
cants for agents’ or brokers’ licenses, which 
use an assumed or trade name, whether they 
have met the statutory requirement of filing 
with the County Clerk of the county in 
which they transact business a certificate 
setting forth the name of the business and 
the names-and addresses of all individuals 
conducting the business. The above statu- 
tory requirement does not affect duly or- 
ganized corporations or certain types of 
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testamentary trusts or prevent the lawtul 
use of a partnership name, provided the true 
name or names of such partners are used. 


XB-571—Conditions governing eligibility 
for a solicitor’s license. This regulation re- 
scinds License Division Ruling No. 4. 

A solicitor’s license shall be issued only 
to a natural person who is a resident ot 
Illinois and only upon requisition, accom- 
panied by a tee of $2, made by his em- 
ployer, a licensed agent or broker. ‘The 
employer must certify that the solicitor is 
a bona fide full time employee and is compe- 
tent and fully qualified and that he will 
assume the responsibility for his acts. Any 
solicitor, so licensed, shall solicit insurance 
only in the name of and for the account of 
his employer. (A solicitor is not permitted 
to countersign insurance policies, or the ap- 
plication therefor.) 

A bona fide full time employee means a 
person who is not employed by anyone 
other than the appointing agent or broker, 
or engaged in business for himself. 

Whenever the services of a solicitor are 
discontinued, the agent or broker discontin- 
uing the services shall immediately notify 
the director, and he shall forthwith cancel 
the license affected thereby. 

Agents or brokers may pay money, com- 
mission or brokerage, or give or allow 
anything of value, for or on account of 
solicitation or negotiation of contracts oi 
insurance, upon property or risks in this 
state to their duly licensed solicitor. 

An individual licensed as an insurance 
solicitor is not eligible to be licensed in his 
individual capacity as an insurance agent or 
broker, or to be authorized to act for a 
partnership, association or corporation. 

Likewise, a licensed insurance agent or 
broker or an individual authorized to act 
for a partnership, association or corporation 
which is licensed as an insurance agent or 
broker may not be licensed as an insurance 
solicitor. 


Illinois Counts Suits with NAIC 


The method of determining “claims in 
suit” under Schedule P of the Multiple 
Line Annual Statement Blank adopted by 
the National Association of Insurance Com- 
missioners at its 1952 meeting was made 
effective in Illinois for the year ending 
December 31, 1952, by Executive Bulletin 
564. The NAIC method of determining the 
number of pending suits calls for counting 
each plaintiff and each cause of action as a 
separate suit even if joined in one summons. 
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Dean Pound 


Justice According to Law. Roscoe Pound. 
Yale University Press, New Haven, Con- 
necticut. 1951. 91 pages. $2.50. 

This book is a printing of three lectures 
by the Dean Emeritus of Harvard Univer- 
sity Law School. The lectures deal with 
the subjects: What is Justice, What is Law, 
and Judicial Justice. These are questions 
that Dean Pound has wrestled with and 
expounded upon during the whole of his 
illustrious teaching career. The same ques- 
tions are those which mankind has wrestled 
with since the Sixth Day. The author 
doesn’t resolve the questions but he does 
throw a great amount of light on them and 
the areas in which their answers lie. 


“A Dark and Unexplored Recess” 


1 Creed for Free Enterprise. Clarence B. 


Randall. Little, Brown & Company, 34 
3eacon Street, Boston 6, Massachusetts. 
1952. 177 pages. $2.75. 


The name of Clarence B. Randall is not 
unknown to labor. Since the steel strike, 
acquaintance with this name has become 
nationwide. His connection with free enter- 
prise is intimate, having been connected 
with one of the largest steel companies 
since 1925, and its president since 1949. 
His creed is not what labor bosses would 
have their rank and file believe, but rather, 
it is what a sincere American, who is a 
member of a union, might want to believe. 

Never denying for a moment that he has 
fought unionism “the battle of the lawyers 

injunction and appeals,” he believes 
that “the choice of whether to join or not 
to join a union should lie strictly with the 
individual worker. It is a matter to be 
determined within the confines of his own 
conscience. If he feels powerless as an 
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individual in the face of the economic power 
possessed by his company, it is altogether 
understandable that he will want to asso- 
ciate himself with other like-minded men 
for mutual protection by joining a union. 
If that is his free choice the employer should 
accept it with complete integrity. That is 
the law, and it is also good industrial 
morals.” 


And the boss has a lot to learn too. The 
author points to human relations situations 
which he calls “A dark and unexplored 
recess of civilization” and says that the boss 
must meet and solve these problems if the 
battle of free enterprise is to be won. 


The creed for free enterprise contains a 
warning that might be restated something 
like this: Since you have the good fortune 
to be born a citizen of the United States, 
you are also fortunate in automatically be- 
coming a member of the free enterprise 
economic system and unless you work dili- 
gently at whatever part you come to play 
in this system, we are all likely to find our- 
selves being regulated by some other eco- 
nomic system which is far less to our liking 
If you become a member of the union, take 
part in that union’s activities—work to make 
it the best possible labor union. If you 
become a member of management, assume 
all of the responsibilities to the community 
and the political system which management 
must assume; and if you become a member 
of the teaching profession, assume the re- 
sponsibilities of teaching men to assume 
their place in a free enterprise colony. 


Latest Revision 


of Work on Reinsurance 
Reinsurance. Kenneth R. Thompson. The 
Chilton Company, Fifty-sixth and Chestnut 


Streets, Philadelphia 39, Pennsylvania. Third 
edition, 1951. 423 pages. $10. 
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This book represents the third revision 
of a work that is the outgrowth of many 
briefs, legal opinions and memoranda, to- 
gether with a collection of reinsurance articles 
and discussions over a period of 22 years. 
A series of specimen reinsurance forms and 
those portions of the insurance law of four 
representative states that bear on reinsur- 
ance are two features not found in the earlier 
editions. An attempt has been made to cite 
references and the works of different writers 
on the subject. The author states that there 
is no set formula in matters of reinsurance 
practice, and the parties arrange their own 
contracts and go about certain features in 
different ways. Thus it is that the author 
gives the exact words that the persons to 
whom he refers have used. 


Some questions that may be answered 
with the help of Reinsurance are: Does an 
original policyholder have a right of action 
under a reinsurance contract? Under what 
circumstances is a reinsurer entitled to sub- 
rogation? What is sound and unsound prac- 
tice in determining a ceding company’s net 
retention? The answers to these questions, 
and many more, are of interest to anyone 
who has occasion to place reinsurance, ac- 
cept a reinsurance line or consider his com- 
pany’s reinsurance arrangements. Almost 


every court decision touching on reinsurance 
in the United States is discussed. Where 
the American law is obscure, English law 
is cited. 









ARTICLES | 


Articles of interest in other 
legal publications 





Confusing Term . . . In this disserta- 
tion on the term “assumption of risk” and 
the confusion to which it has led, it is 
emphasized that, as soon as possible, the 
term and the concept should be abolished 
and that only one thing can be said for 
assumption of risk—in the confusion it 
introduces it sometimes leads to a relaxa- 
tion of an overstrict rule in some other 
field—James, “Assumption of Risk,” Yale 
Law Journal, February, 1952. 


Insurance Company Emancipation . . 
Although the restrictions on the invest- 
ments of insurance companies should probably 
not be completely removed immediately, 
the thesis of this article is that by re- 
moving the restrictions the free institutions 
can be trusted to accomplish what is 
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best for the community.—Bell and Fraine, 
“Legal Framework, Trends and Develop- 
ments in Investment Practices of Life In- 
surance Companies,” Law and Contemporary 
Problems, Winter, 1952. 


Partners and Creditors . What can 
be levied on, whose can be levied on and 
when can it be levied on are the questions 
faced with regard to partnership and individual 
partner’s assets.—Richardson, “Creditors’ 
Rights and the Partnership,” Kentucky Law 
Journal, March, 1952. 


This Is Worth Working for . . . The 
chairman of the Renegotiation Board sets 
forth six points fundamental in any ap- 
proach to renegotiation, and the tenor of 
his article indicates that board policy will 
be on the side of the most efficient contrac- 
tors contributing the most to the defense 
effort—Koehler, “Renegotiation Board Policy 
Will Favor Efficient Contractors Who Con- 
tribute Most to Defense Effort,” Journal of 
Accountancy, June, 1952, 


Section 60 (a) Complications . . . The 
author of this article believes that in light 
of the amendment to Section 60 (a) of the 
Bankruptcy Act certain state statutes vali- 
dating certain assignments of accounts re- 
ceivable now do more harm than good and 
should be repealed.—Craig, “Accounts Re- 
ceivable Financing: A Reappraisal of Vali- 
dation Statutes in the Light of Amended 
60 (a),” Harvard Law Review, February, 1952. 





Holmes’s Danger Doctrine . . . To the 
extent that the phrase “clear and present 
danger” was considered as a dictum “tossed 
off” by Mr. Justice Holmes in an opinion, 
and soon after invoked by him and by Jus- 
tice Brandeis in opinions dissenting from 
similar judgments, it served as a measure 
of legislative power in the choice of values 
to be protected against unrestricted speech 
and publication; but to the extent that 20 
years later it was applied in Herndon, and 
yet later in Dennis, it bore out Mr. Holmes’s 
1912 declaration: “It is one of the misfor- 
tunes of the law that ideas become encysted 
in phrases. .’—Corwin, “Bowing Out 
‘Clear and Present Danger’,” Notre Dame 
Lawyer, Spring, 1952. 


Model Corporation Act . . . The author 
shows the importance of the Model Corpo- 
ration Act as an actual model for several 
state acts, and he discusses some of the 
substantive provisions of the model act.— 
Seward, “Earned Surplus—Its Meaning and 
Use in the Model Business Corporation 
Act,” Virginia Law Review, May, 1952. 
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Oklahoma Board Disapproves 
Windstorm Rate Increase 


The Oklahoma State Insurance Board 
recently disapproved a proposed increase of 
50 per cent in the rates for extended cover- 
age insurance on buildings and structures, 
and also disapproved an alternative plan 
for a $50 deductible feature in extended 
coverage policies on each and every wind- 
storm and/or hailstorm loss, said deductible 
to be written at the same rates as now 
charged for full coverage without any de- 
ductible. 


Los Angeles Tax on Bondsmen 
Held Invalid Tax on Insurers 


Bail bondsmen in Los Angeles were freed 
of the duty of paying a city tax upon their 
gross incomes, less sums paid to insurers, 
in a decision by the California Second Dis- 
trict Court of Appeal that the tax was in- 
valid. The court held the tax uncollectible 
because it is a tax on the insurers. Since 
the Constitution provides that the state tax 
on insurance companies is in lieu of all 
others, the city levy may not be collected. 
The decision was made August 8, 1952, in 
the case of Groves v. City of Los Angeles. 


Life Insurers Pay Korean 
War Claims of $16 Million 


Life insurance death claim payments on 
Korean War casualties during the two 
years following the outbreak of hostilities 
are reported by the Institute of Life In- 
surance to exceed $16,000,000. 


More than 13,000 policies were involved 
in the claims reported in the 24 months 
ending June 25. 

The Korean War claims paid represented 
about % of 1 per cent of total death benefits 
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paid by the life insurance companies in the 
two years. 


Larger Verdicts Raise 
Liability Rates in New York 


Larger verdicts in damage suits have 
been given as the reason for the recent rate 
hike in New York for manufacturers’ and 
contractors’ and for owners’, landlords’ and 
tenants’ liability insurance. The new rates, 
which went into effect September 1, were 
filed by the National Bureau of Casualty 
Underwriters and the Mutual Insurance 
Rating Bureau. 


The new manufacturers’ and contractors’ 
liability rates increased the over-all rate 
level in the state approximately 24.5 per 
cent. The rate level in New York City 
was raised 28.2 per cent, while that for the 
remainder of the state was increased 19.5 
per cent. 


Apartment and tenement owners in New 
York City will pay an average of 30.4 per 
cent more for bodily injury liability insur- 
ance. Their rate increases range from 24.5 
per cent in Queens to 35 per cent in Man- 
hattan. A 28 per cent increase for like 
coverage will be paid by New York City 
hotels, restaurants, retail stores, mercantile 
and office buildings, which are rated on an 
area and frontage basis. In other parts of 
the state, buildings rated on an area and 
frontage basis, including apartment houses, 
the rate increases range from 4.1 per cent 
in Rochester to 44.7 per cent in Yonkers. 


Canadian Auto Insurer Held Not 
Liable in Murder-Suicide Attempt 
When a Canadian man’s proposal of mar- 


riage was turned down, he threatened sui- 
cide. Asked by the girl to take her home, 


he threatened to take her life, along with 
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PERSONS AND EVENTS 


The fall meeting of Zone 3 of the Na- 
| tional Association of Insurance Commis- 
| sioners will be held at the Admiral 
| Semmes Hotel in Mobile, Alabama, Oc- 
tober 1-3. 


The annual meeting of the Bureau of 
| Accident and Health Underwriters will 
be held September 29 through October 
1, at Asheville, North Carolina. J. F. 
Follman, general manager of the bureau, 
has announced that Hon. Waldo C. 
Cheek, Insurance Commissioner of North 
Carolina, and A. L. Kirkpatrick, Man- 
ager of Insurance Department, Chamber 
of Commerce of the United States, will 
be featured speakers. 

The sixty-third annual convention of 
the National Association of Life Under- 
writers was held at Atlantic City, New 
Jersey, September 8-12. Recognized as 
the largest gathering of life insurance 
men and women in the world, the con- 
vention was under the general direction 


of Carlton W. Cox. 


The sixty-first annual meeting of the 
Association of Life Insurance Medical 
Directors of America will be held Octo- 


his own. He was apparently talked out of 
it; but while driving her home, he sped 
out onto the wharf and into the water. 
The girl leaped from the car at the last 
minute, but in so doing was thrown to a 
floating dock and injured. The man escaped 
from the car and was rescued by the police. 
The girl brought suit against the man and 
his automobile insurer. The court dis- 
missed the action against the insurer, hold- 
ing that where a person is injured by the 
insured’s attempt to carry out an intention 
to kill that person and himself, it is against 
public policy to allow recovery for the in- 
juries from the insurer.—Eager v. Elliott and 
Ruby General Insurance Company. British 
Columbia Supreme Court. July 8, 1952. 
CCH CaNapriAN INSURANCE LAW REportTs, 
§ 1-080. 

In another Canadian case, the court dis- 
missed the appeal of an insurer against 
liability in an accident where the plaintiff’s 
car ran into the rear of a trailer attached 
to a truck which was insured, but where the 
insurance policy on the truck contained no 
trailer endorsement. The court held that 
the use of a trailer was not a breach of the 
insuring agreement but only of a condition 


The Coverage 


ber 21-23, at the Ambassador Hotel, Los 
Angeles, California, 


The National Association of Mutual 
Insurance Agents will hold its annual 
convention in Philadelphia the week of 
October 12. E. F. High, president of 
the association, reports that the outstand- 
ing feature of the convention will be the 
joint meeting, for the first time, of agents 
and insurance company executives. All six 
national associations associated with mutual 
insurance will be in session simultane- 
ously in Philadelphia. Joint meetings 
are planned as a climax to the nation- 
wide observance of the 200th anniversary 
of mutual insurance in this country. 


New member of the Bureau of Acci- 


dent and Health Underwriters is the 
Empire State Mutual Life Insurance 
Company of Jamestown, New York. 


Morgan O. Doolittle is president. The 
affiliation was announced by J. F. Foll- 
man, general manager of the bureau. 


Harvey M. Chesney, Insurance Com- 
missioner of Maryland, died at his home 
in Bel Air, Maryland, August 17. He 
was 50 years of age. 





which would not affect the insurer’s liability 
to third parties. And this was a loss aris- 
ing out of the operation of an insured ve- 
hicle, as the trailer was on the road only 
because of the insured vehicle-—Stromberg 
and Gerlitz v. Eslinger et al. Alberta Su- 
preme Court, Appellate Division. July 14, 
1952. CCH CaNnapiAn INSURANCE LAW ReE- 
ports, { 1-079. 


Auto Liability Rates 
Revised in Eight States 


Notice of automobile insurance rate 
changes in eight additional states have been 
received from the National Bureau of Casu- 
alty Underwriters. The states are: Georgia, 
Indiana, Kentucky, Montana, New Jersey, 
New Mexico, Oregon and Wisconsin. 


With the exception of Montana, the chart 
below presents the minimum and maximum 
rate increases and the new minimum and 
maximum rates for private passenger ve- 
hicles in each state. 


Montana presented a somewhat different 
picture from the other states in that there 
was no change in the rate levels for the 
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state as a whole. The city of Butte, how- 
ever, was combined for rating purposes with 
the cities of Bozeman and Kalispell; and 
this resulted in lower rates in Butte and 
higher rates for the other two cities, re- 
flecting the change in the experience record 
of the cities involved. For all three cities, 
the new rate for cars for nonbusiness use 
and with no driver under 25 years of age 
is set at $31 and the new rate for cars for 
both business and nonbusiness use with a 
driver under 25 is $50.50. In the first clas- 
sification, this represents a $7 reduction for 
Butte and a $7.50 increase for the other 
two cities. In the second classification, 
there was a $12 reduction in Butte and a 
$12 increase in Bozeman and Kalispell. 


In the chart below, the minimum figures 
for both increases and new rates apply 
to Class 1, cars for nonbusiness use and 
with no driver under 25 years of age; the 
maximum figures represent changes in rates 
for Class 2, cars for business and nonbusi- 
ness use and with a driver under 25. The 
figures are from selected areas of each state 
and are not indicative of the average cost 
within any state. They show only the vari- 
ation that exists within and between states. 
Similar figures for 13 states, where rate re- 
visions were announced earlier, were pre- 
sented in this department last month. 


New Rates 
Min. Max. 
$32.00 $ 76.00 
38.00 79.00 
28.00 71.00 
30.00 156.00 
28.00 59.00 
30.00 89.00 
48.00 122.00 


Increases 

Min. Max. 
Ga. : $0.00 $22.00 
Ind. . 5.00 10.00 
ee oes 3.50 19.00 
N. J. .... Bo Zae0 
N. Mex. 2.00 18.00 
i 3.00 20.00 
Wis. ... 6.00 29.00 


Oklahoma, Pennsylvania Change 
Workmen's Compensation Rates 


Oklahoma and Pennsylvania showed them- 
selves to be on opposite ends of the teeter 
board in recent changes in the rates for 
workmen’s compensation insurance. 


A rate hike in Oklahoma will result in 
an anticipated increase in annual premium 
payments of $1,600,000, while rate reduc- 
tions in Pennsylvania will cut payments by 
approximately $2,600,000 annually. 


The Oklahoma State Insurance Board 
approved a 13.1 per cent increase in the 
rates for workmen’s compensation and em- 
ployers’ liability policies, effective October 
1, 1952. 
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Rate ‘reductions in Pennsylvania, pro- 
posed by the Pennsylvania Compensation 
Rating and Inspection Bureau and approved 
by Insurance Commissioner Artemas C. Leslie, 
apply to 124 classifications. Rate increases are 
made in 23 classifications and 40 will remain 
the same. The new rates apply to all work- 
men’s compensation policies, excluding coal 
mine, which become effective on and after 
July 1, 1952, and will, on the average, be 
6.4 per cent lower than those now in effect. 


New York Excess Line Brokers 
Told to Eliminate Abuses 


A threat of more stringent regulation 
and/or legislation to eliminate abuses by 
excess line brokers has been made by the 
New York Insurance Department. The 
warning was made in a decision rendered 
by Deputy Superintendent George W. Kline 
in which he fined an excess line broker 
for violating the insurance law and failing 
to investigate the financial stability and 
claim practices of certain unauthorized in- 
surance companies writing New York risks. 


The recent threat was one in a series of 
efforts by the New York insurance depart- 
ment to eliminate the placing of business in 
unauthorized carriers having questionable 
financial standings. 


In January, 1951, the department warned 
brokers of their responsibility to investigate 
the financial stability, claim practices and 
the legal right of all unauthorized com- 
panies to issue policies prior to placing 
policies with these carriers. In his recent 
decision, Mr. Kline said that the warning 
has failed to have the desired effect. 


Early this year, Deputy Superintendent 
Walter F. Brooks also took note of the 
brokers’ failure to heed the department’s 
warning and indicated that it was plan- 
ning a firmer stand, which would include the 
imposing of penalties upon negligent li- 
censees. 


A possible solution of the problem was 
suggested in Kline’s decision by a proposal 
that brokers take concerted action to make 
investigations which would prove too great 
a burden if undertaken individually. He in- 
voked the “serious consideration” of brokers to 
the possible methods of eliminating the abuses. 


According to a report of the New York 
insurance department, 57 excess line brokers 
licensed by the department last year placed 
4,515 risks with aggregate premiums ot 
$2,473,061 in 42 unauthorized carriers which 
are accepting business from these producers. 
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Federation of Insurance Counsel 
Elects New Officers 


Pictured in the upper photo on this page 
are Charles B. Robison, left, newly elected 
president of the Federation of Insurance 
Counsel, and John Alan Appleman, retiring 
president and new chairman of the board 
of governors. In the lower photo, Mr. 
Robison is shown with William Wright 
Mitchell, left, who was re-elected secretary- 
treasurer, and Kent H. Meyers, new execu- 
tive vice president and president-elect. 


The new officers were elected at the twelfth 
annual convention of the federation held 
August 24-27 at the Sheraton Hotel in Chi- 
cago. Mr. Appleman, of Urbana, Illinois, was 
elected chairman of the board of governors 
to take the place of George Henry Tyne. 

Mr. Robison, a Chicago attorney, is a 
member of the American, Illinois and Chi- 
cago Bar Associations. Mr. Meyers is a 
Cleveland attorney and Mr. Mitchell is a 
member of a Memphis, Tennessee law firm. 
He is also a vice chairman of the Committee 
on Health and Accident Insurance of the 
American Bar Association. 


Among the speakers at the convention 
was William H. Seymour, recipient of the 
1952 George Henry Tyne Memorial Award 
presented by the federation for meritorious 
service in the field of industrial and voca- 
tional rehabilitation. Mr. Seymour is vice 
president and manager of the loss preven- 
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United Press Photo 


tion department at the home office of Liberty 
Mutual Insurance Company. He has been 
an exponent of broadening the field of loss 
prevention to include the many technical 
skills that can make an effective contribu- 
tion to the success of any loss prevention 
program. These fields include medicine, 
industrial hygiene, employment of physi- 
cally handicapped and rehabilitation, as well as 
the many engineering specialties found ap- 
plicable to industrial loss prevention work. 


‘United Press Photo 
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Mutual Agents to Get 
New Accounting Manual 


Standardization and simplification of the 
accounting practice of members of the 
National Association of Mutual Insurance 
Agents is the aim of a new 40-page manual 
issued by the association, it was announced 
by E. F. High, president. 


The manual presents an accounting sys- 
tem applicable to any size agency. The 
system was developed by the association’s 
agency management committee following an 
extended survey of the accounting methods 
used by various agents. 


The system was field tested for over a 
year and was then turned over to an ac- 
counting firm for further refinements. The 
manual was prepared by the accounting 
firm and is complete with adequate descrip- 
tion and accounting forms. 


Insurance in Burma 


Our series on insurance in foreign lands 
continues with the following report, pre- 
pared by the insurance staff of the Office 
of International Trade, United States De- 
partment of Commerce: 


| URMA—In Burma the government agency 
charged with supervising the insurance 


business is the insurance branch of the 
Ministry of Commerce. Foreign insurers 
wishing to operate in Burma are required to 
register with and submit certain information 
to the Registrar of Companies, including a 
certified copy of articles of incorporation, a 
statement of the branches of insurance to 
be transacted in Burma and the name and 
address of at least one person who is a resi- 
dent in Burma authorized to accept, on 
behalf of the company, service of process 
and any notice required to be served on 
the company. Under the law insurers are 
required to submit statements of account 
and balance sheets to the government 
periodically; the law states that foreign 
companies must furnish to the government 
of Burma whatever information is required 
to be submitted to the government of the 
country in which the home office is located. 


Insurance laws in force in Burma con- 
sist of legislation originally enacted in 
British India: and adapted into the laws 
of Burma upon the separation of Burma 
from British India in 1937. Life insurance 
companies are subject to the Life Assur- 
ance Companies Act (India Act VI of 
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1912). According to reports, the only pro- 
vision of this act regularly administered 
is Section 4, requiring life insurance com- 
panies wishing to operate in Burma to 
make a deposit ranging in amount from 
25,000 to 200,000 rupees, depending on the 
amount of business done. Deposits must 
be placed with the Central Bank in cash 
or approved securities. Apart from a re- 
quirement that one third of its income be 
invested in government securities until the 
company has achieved the maximum de- 
posit of 200,000 rupees, there are no regu- 
lations governing the investment of life 
insurance company funds. Nonlife insur- 
ance companies are subject to the Insurance 
Companies Act (India Act XX of 1928). 
This act imposes no deposit requirement 
and contains no provision concerning re- 
serves or investments. 


Consolidated over-all insurance statistics 
and results of insurance company operations 
in Burma are not available. In _ recent 
years underwriters have reportedly con- 
fined their operations to the vicinity of 
Rangoon and the larger towns, owing to 
unsettled conditions in the country districts. 
The following information has been taken 
from unofficial reports and estimates. In 
1950 life insurance was sold by five insurers, 
fire insurance was sold by 71 insurers, 
marine by 38 and casualty by 37. Of the 
insurers selling life insurance, two were 
locally owned Burmese companies and three 
were Indian companies. Most of the in- 
surers selling nonlife insurance were com- 
panies incorporated in the United Kingdom, 
India or other British Commonwealth 
countries; five were United States companies. 


The combined annual premium income 
of the two Burmese companies was esti- 
mated in 1951 at about four million rupees. 
Insurance funds of the two companies are 
reported to be invested primarily in Bur- 
mese and Indian government securities. 
About one third of their assets are said 
to be invested in mortgage loans. 


Insurance business done in Burma by 
foreign-owned companies consists for the 
most part of fire, marine, automobile, work- 
men’s compensation, personal accident and 
burglary insurance. Foreign insurers are 
represented in the main through local 
agents in Rangoon. 


A law entitled “Nationalization of Insur- 
ance Companies Act” was passed by the 
Burmese Parliament in December, 1951. 
Pursuant to this law, effective March 1, 
1952, the government took over the life 
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business of the smaller of the 
two Burmese insurance companies. Accord- 
ing to reports, this was done with the con- 
currence of the owners of the nationalized 


insurance 


company. The government was to take 
over assets relating to life insurance busi- 
ness and assume corresponding liabilities. 
Compensation to be paid to the company 
and its owners is to be determined by a 
mutually acceptable actuary from India, 
who has already been acting as actuary 
for the two Burmese companies. The com- 
pany, which has an annual premium income 
of Rs. 1,000,000, is reported to be con- 
tinuing operations as a fire and casualty 
insurer. The other Burmese company, the 
larger of the two, which has an annual 
premium income of Rs. 3,000,000, is continu- 
ing to operate in the life, fire and casualty 
insurance business. According to one re- 
port, the Government of Burma has given 
assurances that the Nationalization Act 
does not apply to foreign-owned companies, 
although its terms are not explicit in this 
respect. 


The nationalized life insurance business 
has been taken over by a government 
agency called the Union of Burma Insur- 
ance Board. This board was set up under 
a 1950 act which directed it to undertake 
the business of life insurance and to ex- 
plore the possibility of entering nonlife in- 
surance branches and social insurance. The 
act directed the board to prepare regulations 
for life insurance, including compulsory 
life insurance for, government employees. 
The manager of the nationalized company 
has been designated chairman of the board 
and is serving simultaneously in both ca- 
pacities. It has also been reported that 
the board is operating from the same office 
as the nationalized company and with the 
same personnel. 


Workmen’s compensation legislation in 
effect in Burma is the Indian Workmen’s 
Compensation Act of 1923, as amended up 
to 1938. In general, this law applies to 
workmen earning 300 rupees monthly or 
less. Employers are liable to pay compen- 
sation for work accidents and_ specified 
occupational diseases. Employers are not 
required to take out insurance to cover such 
liability. The act permits a workman to 
obtain compensation in all cases where 
personal injury is caused by accidents oc- 
curring in the course of employment, pro- 
vided designated safety rules have been 
observed and there has been no miscon- 
duct; it is not necessary for the workman to 
Prove negligence on the part of the employer. 
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THE GOOD ADVOCATE 


“He is more careful to deserve, than 
greedy to take fees. He accounts the 
very pleading of a poore widows honest 
cause sufficient fees, as conceiving 
himself then the King of Heavens 
Advocate, bound ex officio to prose- 
cute it. And although some may say that 
such a Lawyer may even go live in 
Cornwall, where it is observed that 
few of that profession hitherto have 
grown to any great livelihood, yet 
shall he (besides those two felicities 
of common lawyers, that they seldome 
die either without heirs or making a 
will) find Gods blessing on his provi- 
sions and posterity.”—Fuller, The Holy 
State and the Profane State (1642). 








Apart from a pension scheme for govern- 
ment employees, Burma has no social 
insurance in effect. Several of the larger 
employers in Burma have reportedly set 
up funds which provide old-age pensions 
for retiring employees. Benefits are financed 
out of contributions paid into the funds 
jointly by employers and workers. Such 
contributions may be entitled to special 
treatment for income-tax purposes. 


Careless New York Drivers 
to Pay Penalty Premium 


While automobile liability insurance rates 
in New York were raised August 25, come 
November 1, the careless driver will be 
penalized with even higher rates. 


Drivers, renewing their insurance after 
that date, will find themselves classified 
into one of three groups. The first group, 
those involved in no accidents for an 18- 
month period or involved in an accident 
where they clearly were not at fault, will 
pay the regular higher rate. The second 
group, those in one accident causing bodily 
injury damage or two accidents causing 
property damage during the 18-month pe- 
riod, will pay the higher rates plus a penalty 
of 10 per cent. The third group, drivers in- 
volved in more than two accidents during 
the rating period, will pay the higher rates 
plus 20 per cent. 

The new higher rates are for the basic- 
limits coverage of 10/20/5. The rate for 
the driver who does not use his car for 
business or have a youthful operator in his 
family varies from $54.20 in several small 
town areas to $144.40 for Manhattan, the 
Bronx and Brooklyn. 
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NEGLIGENCE 
Cases Involving Negligence, 


as Reported by CCH NEG- 
LIGENCE REPORTS 


Texas City Disaster Claims Denied 


Under the Federal Tort Claims Act lia- 
bility does not attach to the government 
for acts of its agents in the performance 
of discretionary governmental functions. 


This case represents 273 suits by 8485 
plaintiffs that were consolidated because 
they all grew out of the same incident. 
Approximately 1,510 sued on death claims, 
about 988 on personal injury and 5,987 on 
property damage. The incident was the fires 
and explosion that occurred on the steam- 
ships “Grandcamp” and “High Flyer” while 
they were being loaded with fertilizer am- 
monium nitrate, or FGAN. It was alleged 
by the plaintiffs that this fertilizer was a 
known dangerous explosive and a fire haz- 
ard and was manufactured by defendant (the 
government) and transported into Texas 
City without any warning to the public or 
any official of the various local governments. 
It was further charged by the plaintiffs that 
the government and its employees and agents 
were guilty of negligence in so doing and 
also guilty in manufacturing such fertilizer 
at all and in the manner of manufacture, 
packing, marking the bags, transporting and 
loading of such fertilizer. The plaintiffs 
brought their actions under the Federal 
Tort Claims Act. The trial court found for 
the plaintiffs and the United States appealed. 


The court said that the purpose of the 
act herein referred to was not the creation 
of new causes of action but acceptance of 
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liability under circumstances that would 
bring private liability into existence. Its 
effect is to waive immunity from recognized 
causes of action and not to impose upon the 
government novel and unprecedented lia- 
bilities. Excluded by the act from the ju- 
risdiction of the court are “any claims based 
upon an act or omission of an employee 
of the government exercising due care, in 
the execution of a statute or regulation” and 
“any claim based upon the exercise or per- 
formance or the failure to exercise or per- 
form a discretionary function or duty on 
the part of a federal agency or an employee 
of the Government.” 


The court considered the government em- 
ployees under three groups: group one 
were those who allegedly negligently planned 
the manufacture and transportation of the 
FGAN; group two, those who negligently 
manufactured, sacked and transported the 
FGAN; and group three, United States 
Coast Guard, officers and men at the scene 
of the disaster. 


The court held that it could not be said 
that prior to the disaster the explosive na- 
ture of the FGAN was so well known that 
judgment or discretion was not called into 
exercise as to whether it should be manu- 
factured at all and under what safeguards 
and warnings it should be distributed. Even 
if some danger were recognized, the neces- 
sity of providing means of existence to the 
devastated areas (the war-ravaged sections 
to which the FGAN was to be shipped) 
might have called for the exercise of discre- 
tion as to whether to take a calculated risk. 
The court felt that the, proof offered by the 
plaintiffs did not establish a case within the 
scope of the Federal Tort Claims Act, but 
rather, such proof brought the case within 
the exceptions quoted in the second para- 
graph of this digest. The judgment was 
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reversed and judgment rendered for the de- 
fendant.—IJn Re: Texas City Disaster Litiga- 
tion. United States Court of Appeals, Fifth 
Circuit. June 10, 1952. 20 NEGLIGENCE 
Cases 723. 


Negligence Question Here 
One for Jury 


The question of liability here was one 
for the jury, rules the Pennsylvania court, 
because the facts were not so clear as to 
absolve either defendant. 


The paramount question presented by the 
facts of this case was whether the jury was 
justified in returning a verdict in favor of 
the plaintiff against the defendant building 
owner and absolving the other defendants. 


The plaintiff stepped on a sidewalk man- 
hole cover in front of the building owned 
by the defendant, whereupon it tilted so that 
he plunged through the manhole up to his 
hips. He sustained an injury to his back, 
a severe and permanent sacroiliac sprain and 
traumatic arthritis. The plaintiff brought 
suit against the building owner and the city. 
The building owner brought in the company 
that supplied her with steam heat as an 
additional defendant, averring that on the 
day of plaintiff's accident this company did 
some work in and around the manhole in 
question. 


The building owner’s janitor testified that 
the locking bar that was supposed to insure 
against the cover tilting was rusted away 
but rather than “waste time looking around” 
for the necessary bolt to repair this bar, he 
improvised a tripod of three pieces of pipe 
and with them braced the lid. Although the 
steam heat company’s men had been work- 
ing near the lid, they did not remove it 
nor disturb it in any way. 


The court was of the opinion that the 
defendant building owner’s contention that 
there was no evidence to show that she 
knew that the heating company had left 
the lid insecure as a result of the use they 
had put it to would not stand because her 
janitor’s testimony was enough from which a 
jury could iner lack of reasonable care. It 
went on to say that even if the jury had 
found the steam heating company negligent 
“this would not necessarily save the 
owner from liability because the owner had 
notice of the previous faulty condition of the 
manhole cover and of the use to which it was 
being put on the day of the accident. Further- 
more, notice of the defective condition of a 
sidewalk is imputed to the owner of a build- 
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ing in much less time than is required to 
charge a municipality with notice, for the 
owner is presumed to be constantly aware of 
the condition of his property and any defect 
is thus sooner discernable to him . me 

The judgment and verdict were affirmed. 
—Schultz v. City of Pittsburgh. Pennsyl- 
vania Supreme Court, Western District. 
April 23, 1952. 20 Neciicence Cases 718. 


Here’s That Mouse Again! 


The Oklahoma court rules that without 
a showing of a physical injury, plaintiff 
is not entitled to recover for mental an- 
guish. 


The plaintiff (defendant in error here) 
took a sip of defendant’s bottled soft drink, 
said it didn’t taste right, set it aside and 
procured a second bottle. While he was 
drinking the second bottle, a friend dis- 
covered a partly decomposed body of a 
mouse in the first bottle. When the friend 
informed the plaintiff of his discovery the 
plaintiff immediately became nauseated. 
He left his work and went home where he 
remained until the following afternoon. 


At trial the plaintiff offered no proof by 
a physician or medical expert to establish 
the cause or extent of any disability he may 
have had. His testimony was to the effect 
that he developed a “phobia” as to drinking 
bottled soft drinks and stopped frequenting 
places he had formerly visited as he was 
upset by the “kidding” of his acquaintances 
relative to this embarrassing incident. Ver- 
dict and judgment were for the plaintiff. 


“er 


The court stated: “The rule of law is 
established in this jurisdiction that where 
an injury is of such character as to require 
skilled and professional men to determine 
the cause and extent thereof, the question 
is one of science and must necessarily be 
determined by the testimony of skilled and 
professional persons, and cannot be deter- 
mined by the testimony of unskilled wit- 
nesses having no scientific knowledge of 
such injuries.” It went on to say that the 
plaintiff had no mental effect from a physi- 
cal reaction, but his nausea resulted ex- 
clusively from his mental reaction. Mental 
pain, suffering and anguish, unless resulting 
from and necessarily a part of phyisical 
suffering and injury and inseparable there- 
from and necessarily a part of physical 
which recovery may be had in Oklahoma. 
The judgment was reversed.—Cushing Coca- 
Cola Bottling Company v. Francis. Okla- 
homa Supreme Court. June 3, 1952. 20 
NEGLIGENCE CAseEs 685. 
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LIFE 


Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Retirement Plan 
Invalid as to Officers 


It was held by the Nebraska court that 
the retirement plan adopted by defendant 
was invalid to the extent that it provided 
for the inclusion of company officers, but 
legal and effective insofar as the provi- 
sions for salaried employees were con- 
cerned, 


The plaintiffs were policyholders of the 
defendant insurance company who brought 
this suit in equity to obtain an adjudication 
that the retirement plan adopted by the de- 
fendant for the benefit of its salaried em- 
ployees, including its officers, was illegal 
and invalid; that the amount set aside from 
the free surplus of the company on account 
of this plan was illegally appropriated there- 
from; and that defendants be required to 
restore this sum to the surplus of the com- 
pany. 

The general scope of the defendant’s re- 
tirement plan includes a retirement annuity 
based on the value of the employee’s serv- 
ices to the company measured by the salary 
he has received from it. All employees with 
the company are eligible for the plan. The 
word “employees” means all permanent, 
active, full-time, salaried home office em- 
ployees, including officers, building em- 
ployees, and others, but does not include 
employees who are paid on a part salary 
and part commission basis. The retire- 
ment age under the plan is 65 years for 
males and 60 for females. The costs of this 
plan are to be borne entirely by the com- 
pany but with the reservation that the 
company may in its discretion modify this 
provision in the future. 

The court in reaching its decision stated 
that the Nebraska statutes, Section 44-213, 
Revised Statutes Supplement, 1951, provides 
in substance that no insurance company shall 
make an agreement with any of its officers or 
employees for compensation or salary for 
services for a period in excess of five years, 
except the company may have a retirement 
plan for the benefit of its employees. It 
went on to say: “The fact that the law- 
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makers used the terms ‘officers or em- 
ployees’ in the first part of the sentence and 
omitted the word ‘officers’ in the latter part 
of the sentence when it was considering 
and dealing with the general subject of 
compensation or salary points strongly and 
convincingly to the conclusion that it was 
the intention of the Legislature to authorize 
retirement plans for employees and agents 
but not for officers; and that the prohibition 
in the first part of the sentence should con- 
tinue as to officers but that it was removed 
as to benefits of retirement plans for em- 
ployees. The intent of the Legislature is 
expressed by omission as well as by inclu- 
sion.” 


The judgment for the defendants was re- 
versed and remanded with the direction that 
the plan adopted by the defendants was 
invalid in respect to the officers but valid 
as to the other employees and that the 
funds set aside because of the inclusion of 
the officers be returned to the proper ac- 
counts.—Ledwith v. Bankers Life Insurance 
Company of Nebraska. Nebraska Supreme 
Court. July 18, 1952. 15 Lire Cases 544. 


Mistake in Dating 
Held Constructive Fraud 


Mistake of clerk in stamping the wrong 
date on plaintiffs’ application was ruled 


by the Kansas court to be constructive 
fraud. 


The plaintiffs, man and wife, brought this 
action to reform a health and accident policy 
issued by the defendant insurance company. 
The only reformation sought was the cor- 
rection of the effective date of the policy. 
The facts, which were not in dispute, were 
that on June 29 defendant’s agent sold a 
health and accident policy to plaintiffs, tell- 
ing them that they would be covered by 
the insurance as of the day they paid the 
first quarterly premium. This agent filled 
in the blanks at the bottom of the applica- 
tion as follows: “Premium pays insurance 
to October 1, 1950, this June 30th, 1950.” 
On June 30 the wife came to the agent and 
paid the premium to his clerk. This clerk, 
as per her instructions from the agent, 
wrote “received” on the upper middle mar- 
gin of the application and stamped the date 
she received the premium beside this word. 
However, she mistakenly stamped “July 3, 
1950,” rather than the true date. Plaintiffs 
suffered serious injuries on July 1, result- 
ing in their being hospitalized. 

About eight months prior to the accident 
the defendant company issued a procedure 
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bulletin to all its managers, the pertinent 
part of which read: “The policy will bear 
an issued date which agreed with the date 
the application was received in the State 
Manager’s Office or any direct dealing Dis- 
trict Office, to become effective at 12 o’clock 
noon on that date, subject to the acceptance 
by the Home Office.” This bulletin was 
still in effect on the date of the accident. 
On July 5, an underwriter in defendant’s 
home office found the plaintiffs to be ac- 
ceptable risks and issued a policy. To es- 
tablish the “policy date” or the date on 
which the insurance would be in effect, this 
underwriter used the date that the clerk 
had mistakenly stamped in the upper mid- 
dle margin, that is, July 3. The lower court 
found for the plaintiffs and allowed the 
reformation. 


In arriving at its conclusion that the ref- 
ormation should be allowed, the court 
stated that from the record it appeared 
that the defendant’s agents tried to get a 
policy issued as of June 30 in harmony 
with the true terms of the application and 
the agreement. In spite of this, the inser- 
tion of the date of July 3 in the upper 
margin of the application resulted in a con- 
structive fraud on the plaintiffs in that it 
prevented the delivery of the policy for 
which they applied and paid the premium. 
Thus the court called attention to the fact 
that the general rule that instruments can 
be reformed only because of mutual mis- 
take is qualified in the case of actual fraud 
and likewise in cases of constructive fraud. 
The court went on to state: “It has been 
held reformation of an instrument will be 
granted without regard to the cause of the 
failure to express the contract as actually 
made, whether due to fraud, mistake in the 
use of language, or any other thing which 
prevented the expression of the true inten- 
tion of the parties.” Judgment for the 
plaintiffs was affirmed.—Gilbert v. Mutual 
Benefit Health & Accident Association. Kan- 
sas Supreme Court. March 8, 1952. 15 
Lire Cases 451, 


Acceptance of Premiums Forms 
an Election Affirming Coverage 


By accepting and retaining the defend- 
ant’s premiums, the company elected to 
affirm its right to the premiums, thereby 
relinquishing its right to deny coverage, 
rules the federal court in Iowa. 


The plaintiff company filed for a declara- 
tory judgment requesting a declaration that 


Life, Health—Accident 


the policy issued to defendant under a group 
disability insurance policy was not effective 
prior to defendant's release from the state sana- 
torium on the grounds that the defendant 
was not on “active full-time duty” as an 
attorney on the effective date of the group 
policy. 


On May 9, 1950, the Iowa State Bar 
Association applied to the plaintiff for a 
group disability policy. By August 11, 1950, 
the defendant had filled out and mailed to 
plaintiff the required application card. Dur- 
ing September of that year the defendant 
underwent a series of medical examinations 
which disclosed that he was suffering from 
tuberculosis. This resulted in the defendant 
being confined to the state sanatorium from 
October 23, 1950, to October 11, 1951. In 
September of 1950 the plaintiff issued the 
group master policy to be effective October 
1, 1950. Contained in the application card 
was the requirement that to be eligible for 
the insurance the member must be on active 
full-time duty on the date the policy is to 
become effective. The master policy con- 
tained the following provision: “This policy, 
the application of the Association and the 
individual applications of the Insured Mem- 
bers constitute the entire contract between the 
parties.” The plaintiff, through its agent, 
accepted and retained the initial premium 
and two subsequent premiums. 


Determinative of the problem was this 
acceptance and retention of the premiums 
by the company. The court said: “The con- 
clusion seems inescapable that its conduct 
did constitute an election to treat the policy 
as being in effect as to coverage of the 
defendant.” It went on to say: “An elec- 
tion is manifested by affirming one right 
which is inconsistent with another, even 
though there is no intention to relinquish 
the other. In the present case the plaintiff's 
affirming of its right to the premiums by its 
acceptance and retention of the defendant’s 
premiums was fundamentally inconsistent 
with its denial of coverage because of the 
condition [that the defendant be on active 
full-time duty]. The plaintiff may not have 
intended to relinquish its right to insist 
on the condition, but it cannot escape the 
legal effect of its actions in electing to af- 
firm the coverage by accepting and retaining 
the premiums.” The court held the plaintiff 
bound to this election —Commercial Insur- 
ance Company of Newark, New Jersey v. 
Burnquist. United States District Court for 
the Northern District of Iowa, Central Divi- 
sion. June 30, 1952. 15 Lire Cases 508. 
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FIRE 
Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Professional Services 


Excluded from OL&T 


The Pennsylvania court holds that the 
insurer does not have to defend suits 
brought by patrons of its assured who 
are injured while the assured is perform- 
ing professional services on them. 


Does an “Owners’, Landlords’ and Ten- 
ants’” insurance policy cover the defense 
of suits brought by patrons against the 
assured for personal injuries sustained while 
having their hair dried? 

The court ruled that such coverage was 
not afforded to the assured under the fol- 
lowing set of facts: The plaintiff was de- 
fendant’s assured under an OL&T policy 
which contained this endorsement: “This 
policy does not apply under Division 1 
of the Definition of Hazards, to the ren- 
dering of any professional services 
by any person, including any physician, 
surgeon, dentist, optician, nurse, barber, 
manicurist, masseur, chiropodist or other 
attendants.” The defendant’s agent even 
clarified this exclusion by citing two exam- 
ples not covered by the policy to the 
plaintiff before he sold the policy. These exam- 
ples concerned a manicurist cutting the finger 
of a customer or a customer being burned 
by a permanent wave machine. 


The _ plaintiff' successfully defended a 
damage suit by a customer injured in his 
beauty shop when a mechanical hair dryer 
struck her on the head. He instituted this 
suit to recover fees and expenses incurred 
in this defense. His contention is that it 
could not be said that the patron was 
injured as a result of professional services 
and therefore the policy covered him. 


The court held that there was no merit 
to this contention. The plain wording of 
the exclusion and the clarifications given 
to the plaintiff by the defendant’s agent 
and the very title of the policy, “obviously 
disclosed that the policy was intended to 
cover the normal type of accidents occur- 
ring on real estate and not the type injury as 
was sustained which germinated the pres- 
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ent litigation. Furthermore, the premium 
rate of the insurance was calculated upon 
the area of the property, the footage of 
the public sidewalks and ordinary hazards 
common to such properties.” 


Plaintiff’s exception to the failure of the 
lower court to charge as desired pertaining 
to attorney’s fees was held irrelevant in view 
of the decision that the accident was ex- 
cluded from the policy. 


The judgment for the defendant was 
affirmed.— Knorr, t. a. Edward’s Beauty 
Salon v. Commercial Casualty Insurance 
Company. Pennsylvania Superior Court. 
July 17, 1952. 7 Fire anp Casuatty Cases 
911. 


Loan Receipt Not a Bar to Suit 


The loan receipt did not affect the right 
of the plaintiff to sue as the real party 
in interest, rules a Georgia court. 


Suit was brought by the plaintiff to re- 
cover from defendants for their alleged 
negligence while finishing the floors in 
plaintiff’s house, which negligence caused 
an explosion and fire. It was the conten- 
tion of the defendant that plaintiff was not 
the real party in interest because he made 
proof of the claim to his insurance com- 
pany, executed a loan receipt to the com- 
pany and was paid in full for his loss. 
Therefore, the plaintiff at the time of the 
filing of this suit, “had no interest or claim 
against defendants, and was not interested 
in the recovery of any amount... . The 
amount of money received by the plaintiff 
was not paid as a loan, but in discharge 
of the insurance company’s liability under 
its policy.” This loan receipt retained all 
right of action for damages in the name of 
the plaintiff and made no provision for the 
company to sue as assignee or transferee. 


The court was of the opinion that if the 
plaintiff did in law transfer and assign his 
right of action and thus subrogate the 
insurance company, it would be apparent 
that the defendant’s contention should be 
upheld; but if it was only a loan agreement 
between the plaintiff and his insurer, the 
plaintiff would remain the real party in 
interest. It called attention to the fact that 
when the plaintiff executed the loan receipt 
the consideration was not delivered with it, 
but it was understood that this would be 
forthcoming from the insurer. The court 
concluded with: “It is well settled that such 
attempts to add conditions of acceptance 
are abortive unless there has theretofore 
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existed between the parties some contro- 
versy in the matter. In the present case, 
at the time of the ‘loan receipt’ here under 
consideration no dispute existed, and -noth- 
ing remained to be done except for the 
insurance company to forward the consid- 
eration .... The attempt to attach any 
new conditions in doing so was abortive 
and without legal, effect.” The judgment 
for the defendant was reversed.—Green v. 
Johns. Georgia Court of Appeals. July 16, 
7 Fire AND CASUALTY CAsEs 919. 


Direct Action Against Insurer Fails 


The Fifth Circuit rules that because the 
insurance contract was made and deliv- 
ered in Texas the plaintiff could not use 
the Louisiana Direct Action Statute. 


The plaintiff (appellee here) contracted 
with a sprinkler manufacturer to have a 
sprinkler system installed in its building. 
The sprinkler manufacturer was insured by 
the defendant insurance company under a 
comprehensive liability policy. The em- 
ployee installing this system disconnected 
the system in order to install a few more 
necessary outlets. While the system was 
disconnected a fire broke out and because 
the sprinklers were inoperative, the plain- 
tiffs mill and its contents were destroyed. 


The insurance company was sued under the 


Louisiana Direct Action Statute upon the 
theory that as the insurer of the sprinkler 
manufacturer it was liable to plaintiff as 
was the manufacturer. Judgment was for 
the plaintiff and the defendant company 
appealed, urging the same defenses as it 
had in the court below. 


The first of these defenses was that the 
plaintiff does not have the right to avail 
itself of the direct action statute for the 
reason that the policy contract was issued 
and delivered in a state that does not have 
such a statute (Texas). In support of this 
defense the company called attention to the 
“no action” clause of its policy which 
fixed the conditions for suit against it. 


The court announced that “Because we 
are of the opinion that appellant’s [the in- 
surer’s] first defense that it was not suable 
by direct action or otherwise except in 
accordance with the provisions of its policy, 
required and requires the dismissal of the 
action, consideration of its other defenses 
will be pretermitted.” 


The judgment was reversed and the 
cause dismissed without prejudice —Employ- 
ers Mutual Liability Insurance Company v. 


Fire and Casualty 


Eunice Rice Milling Company. United States 
Court of Appeals for the Fifth Circuit. June 
30, 1952. 7 Fire AND CASUALTY Cases 913. 


Cancellation Effective Without 
Tender of Unearned Premium 


It was held by the Tennessee court that 
since there was no ambiguity in the cancel- 
lation clause, the return or tender of the 
unearned premium was not a condition 
precedent to the insurer’s right to cancel 
the policy. 


The question arose in this case as to 
whether the method adopted by defendant 
was sufficient to cancel plaintiff’s policy 
even though there was no return or tender 
of the unearned premium to the plaintiff. 


The situation that gave rise to this prob- 
lem was: The plaintiff obtained a loan from 
the loan company of which defendant was 
the treasurer and to secure the loan exe- 
cuted a trust deed on her property. At the 
time of the execution of the trust deed the 
property was insured with a company other 
than the one for which the defendant was 
the agent. When this fire insurance ex- 
pired, the defendant issued for his company 
(also a defendant herein) a policy to cover 
the plaintiff’s property for a one-year term. 
The defendant paid the premium to his 
company for the plaintiff and then re- 
quested the plaintiff to reimburse him. He 
received no reply to these requests and 
finally notified the plaintiff that he was 
cancelling the policy for nonpayment of the 
premium. The defendant was proceeding 
under the policy clause providing for can- 
cellation, which clause was the standard 
clause known as the revised New York 
standard form cancellation clause. The 
Chancery Court found for the defendant. 


In disposing of this controversy the court 
said: “There is no ambiguity in the lan- 
guage of the cancellation clause, and it means 
that the return or tender of the unearned 
premiums is not a condition precedent to 
the Company’s right to cancel the policy. 


“Moreover, in the case at bar, the insured 
had paid no premiums, and, therefore, no 
tender or return of unearned premiums is 
necessary, or prerequisite, to a valid cancel- 
lation of the policy. * 


The judgment was affirmed.—Johnson v. 
Axelrad. Tennessee Court of Appeals, West- 
ern Section. July 16, 1952. 7 Fire anp 
CasuaLty Cases 917. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


No Payment Under Medical 
Coverage Due to Exclusion Clause 


Because of a clause that excluded pay- 
ments under the medical coverage if the 
assured were eligible for workmen’s com- 
pensation, the Michigan court ruled that 
the lower court erred in not deciding 
whether or not plaintiffs were entitled to 
such compensation. 


The plaintiffs were the assureds of the 
defendant insurance company under a policy 
which contained a standard medical-pay 
ments clause. In addition to this provision, 
there was the following clause: 


“17. Company Not Liable. This Policy 
does not apply: (f) Under coverage 
for Medical Payments, to bodily injury to 
or death of any person to or for whom 
benefits are payable under any workmen’s 
compensation law because of such injury 
or death.” 


Both plaintiffs sustained bodily injuries 
as the result of an automobile accident. 
Both incurred medical expenses within one 
year from the date of the accident. They 
presented accident reports and proofs of 
their medical expenditures promptly to the 
insurance company but were refused pay- 
ment. It was the company’s contention 
that anyone who is eligible for benefits 
under any workmen’s compensation law is 
intended to be excluded from the benefits 
under the medical payments coverage. They 
contended that it was not necessary, in 
order to be excluded, to actually receive 
payments under workmen’s compensation, 
but merely that benefits must be payable. 


The plaintiffs contended that the exclu- 
sion clause under the Michigan Compensa- 
tion Law meant by “benefits are payable” 
that an award to that effect has been made 
and becomes final and enforceable. The 
trial court stated: “I am of the opinion that 
were I to sustain the only affirmative de- 
fense alleging that plaintiffs are excluded 
under the insurance policy of the defend- 
ant and have no coverage because they 
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come under the provisions of the work- 
men’s compensation act, I would be invad- 
ing the sole jurisdiction of the workmen's 
compensation commission.” 


The court here felt that the error in the 
plaintiffs’ contention lay in their failure to 
distinguish between a proceeding in which 
an employee seeks workmen’s compensation 
from his employer and the instant case, in 
the lower court, where individuals are seek- 
ing to recover reimbursements for medical 
expenses under an insurance policy. A 
finding by the trial court whether plaintiffs 
are eligible for compensation would only 
be for the purpose of determining whether 
they are entitled to recover under the 
policy. 


It was the conclusion of the court that 
“The statutory grant of exclusive jurisdic- 
tion to the workmen’s compensation com- 
mission does not deprive a court of the 
jurisdiction to determine rights arising out 
of an entirely different relationship and 
in an entirely different type of proceeding 
in which the employee relationship is only 
incidentally involved.” 


The judgment for the plaintiffs was re- 
versed and a new trial was granted.—Bon- 
ney v. Citizens’ Mutual Automobile Insurance 
Company. Michigan Supreme Court. May 
16, 1952. 38 AuToMoBILE CAseEs 1024. 


Error in Instruction 
as to Proper Lookout 


Because of the complicated factual situa- 
tion, the Missouri court holds that the 
instruction regarding the defendant’s lia- 
bility was too cryptic. 


While crossing a street the plaintiff and 
his wife were seriously injured and _ his 
father- and mother-in-law killed in an acci- 
dent involving the defendant’s bus. The 
facts simply and briefly were: These four 
people were crossing a busy downtown street 
and when they had reached the center saw 
defendant’s bus bearing down on them from 
the west. When the bus was 40 feet west of the 
group they noticed an automobile coming down 
the middle of the street in the opposite direc- 
tion and about 120 feet to the east of them. 
The bus was travelling at five to ten miles per 
hour while the auto was going about 40. 
The bus driver testified that he did not see 
the people when he was 40 feet from them 
but first saw them when he was 12 feet west 
of them although his view was unobstructed 
and he could see a distance of 150 feet. 
There was a conflict of testimony as to 
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whether the auto or the bus struck the 
plaintiff first, but the other three persons were 
hit by the auto and thrown into the bus. 
The plaintiff stated that he pivoted to pro- 
tect his wife from the westbound auto thus 
placing himself in the path of the eastbound 
bus which never slackened its speed. This 
was the fact that the defendant cited to 
show the plaintiff’s contributory negligence. 


Upon this complicated factual situation 
with its several questions of law involved 
the plaintiff submitted the defendant’s lia- 
bility and his right to recover by this single 
instruction: “The court instructs the jury 
that if you believe and find from the evi- 
dence that plaintiff sustained injuries 

by the negligence of the defendant if 
any, in failing to use the highest decree of 
care in the operation of its motorbus... 
in the following particulars, to-wit: 


“1. In negligently failing to keep a proper 
lookout for persons and vehicles at said 
place of collision. 


“Then you will find the issues for the 
plaintiff unless you find against the plaintiff 
on the issue of contributory negligence as 
submitted in another instruction.” 


The court felt that under the circum- 
stances of this case the ability of the bus 
driver to stop within 40 feet, his ability to 
see 150 feet, his proceeding on at an un- 
diminished speed, his failure to see the 
people until he was within 12 feet of them, 
the bus driver’s failure to keep a lookout 
as the proximate cause of plaintiff's injuries, 
the plaintiff’s contributory negligence and 
the defendant’s ultimate liability were all 
questions for the jury’s determination and 
not to be declared as a matter of law. It 
further stated that the bus operator was not 
only bound to keep a lookout ahead and 
laterally but he was also bound to maintain 
an observant, intelligent lookout and to act 
as the exigencies of the situation demanded. 


As to the matter of the instruction given, 
the court stated: “In some simple factual 
situations so cryptic an abstraction might 
suffice, but in the circumstances of this com- 
plicated factual situation and its multifarious 
issues ‘negligently failing to keep a proper 
lookout for persons and vehicles at said 
place of collision’ is for all practical pur- 
poses no instruction at all; .... The in- 
struction was prejudicially erroneous.” The 
judgment for the plaintiff was reversed and the 
case remanded.—Ferdente v. St. Louis Public 
Service Company. Missouri Supreme Court. 
April 14, 1952. 38 AutomosiLe Cases 1033. 


Automobile 


Proration Applied in Conflict 
of ‘Other Insurance’ Clauses 


The Ninth Circuit rules that where con- 
flicting policies both contain “other in- 
surance” provisions they are mutually 
repugnant and hence a proration is the 
only logical solution. 


The plaintiff company (appellees here) 
insured an individual under an automobile 
liability policy and the defendant company 
insured an auto dealer under a _ similar 
policy. The plaintiff's assured was involved 
in an auto accident while driving one of the 
dealer’s cars. The two companies are here 
seeking a judgment declaring which of 
them is obliged to assume liability with 
respect to suits growing out of personal 
injury and property damage sustained in 
the accident. The lower court had ruled that 
the defendant company (the one insuring the 
car dealer) had the primary liability and 
that the plaintiff was not liable on its 
policy until the limits of the defendant’s 
policy were reached. 


Both policies contained “other insurance” 
provisions. The plaintiff's policy provided, 
in substance, that it would prorate with 
other valid and collectible insurance, except 
that with respect to the use by the assured 
of an automobile other than that named, 
it would be excess insurance only. The 
defendant’s policy provided that it would 
prorate with other valid and collectible in- 
surance, except that as to anyone other than 
a named assured, if such person had other 
valid and collectible insurance, he would not 
be indemnified under the defendant’s policy. 


The appellate court here concluded that 
these two “other insurance” clauses were 
indistinguishable in meaning and intent. It 
continued: “We understand the parties to 
concede that where neither policy has an 
‘other insurance’ provision, the rule is to 
hold the two insurers liable to prorate in 
proportion to the amount of insurance pro- 
vided by their respective policies. Here, 
where both policies carry like ‘other insur- 
ance’ provisions, we think both must be 
held mutually repugnant and hence be dis- 
regarded. Our conclusion is that such view 
affords the only rational solution of the dis- 
pute in this case. The proration is to be 
applied in respect both of damages and of 
the expense of defending the suits.”—Oregon 
Automobile Insurance Company v. United 
States Fidelity & Guaranty Company. United 
States Court of Appeals for the Ninth Circuit. 
April 29, 1952. 38 AutomosiLte Cases 917. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
.. . The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signéed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues. Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 


LABOR tion rate—$6 a year. Sample copy on request. 
we 
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